UNDER THE TABLE:
AGORRU PTI() N GULTURE
IN INDONESIA

FROM THE PERSPECTIVE OF CRIMINOLOGY AND LAW

The anatomy of culture of abuse of power in Indonesia from the standpoint of
criminology and law has an impact on deviations not only on the discretion of power and
moral behavior of republic officials. In fact, many public officials abuse power by being
corrupt or punished, even by severe law, even the perperators of power violations
continue to commit corruption or it can be seen that there is no clear effect for
corruptors. However, it is a wrong system in the life of the nation and state, when public
officials who depart from the people do not have the view of life as a nation and state as
they should. Therefore, in accordance with the views and suggestions of the author, this
nation and state need to return to the joint system of life of the nation and state of
Indonesia, namely implementing the points of practice and appreciation of the Pancasila
precepts with truth rather than mere rhetoric, because the ideology of th Pancasila
state has been built since the country was founded by the founding fathers.
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This book is written by an academic who concerns about the abuse of
power by public officials in exercising their power and authority.
This book is a compilation or anthology of articles of abuse

of power in Indonesia that have been published in
international journals indexed by Scopus.

Copernicus, and direct open access.

Despite its weakness and strengths.

the substance of this book has
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ceccccccccccceccec----- OPENING SPEECH

Dr. Drs. El Amry Bermawi Putera, M.A.
Rector University of Nasional, Jakarta

niversitas MNasional (WNational University) is one of the second oldest
private-owned institutions in Indonesia, in its active participation
in evolving the nation’s intelligence by encouraging all academicians
to apply the Tri Dharma (Three Academic Commitments) of Higher
Education. One concrete form is publishing their work in scientific
journals, scientific articles and books. This book, ladies and gentlemen,
is a compilation of scientific articles, a work or an anthology of Tr. (Law).
Dr. (Crim). Bambang Slamet Riyvadi, S.E., S.H., M. H., M. M., entitled
“Under The Table: A Corruption Culture In Indonesia Frosm The
Perspective Of Crirmminology And Law” Dr. (Law). Dr. (Crim). Bambang
Slamet Rivadi, S. E.. S.H., WM. H., WwI. VL. is a lecturer at the Faculty of Law

at the WNasional University.

The writer nicely rewviews the deviant behawvior which is repeatedly
practiced by politicians, the executive, legislative and law enforcement.
One form of deviation includes the abuse of power loaded with practices
of KKIN (Corruption, Collusion and NNepotism.) Abuse of power tends
to occur repeatedly and will cause public distrust of state or government

administrators.
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Im human life., the desire to have power is a natural thing in the historwv
of human civilization, in which power is considered as a means to access
and maintain interests. Power has its own magnetism so that in practice
it is full of conflicts of interest among individuals, groups and classes.
This book prowvides some illustrations of how conflicts of power and
dewviations that occur in Indonesia seem to have been entrenched belief,
so it legally interferes the realization of a fair and humane legal process.
Ideally a leader earned the trust should be able to use his power for the

benefit of society and the country.

The publication of this book, certainly enriches knowledge and studies
related to the emergent abuse of power at various lewvels of life in the
executive, legislative and judiciary. This is illustrated by the writer based
on the criminological and legal approaches. In addition, the burgeoning
of the use of power has led to the rampant culture of KKIN, as well
as conflicts of interest in land possessions, which in principle is for
individual or personal interests. Such power deviations are a reality that

still occur in Indonesia.

Hopefully this boolk will be a significant reflection for leaders in the
legislative, executive and judiciary. politicians and practitioners to
better understand the nature of power which, in principle, prioritizes
the interests of society. And this boolk is worth reading bv students in
the fields of political science, sociology, criminology, economic crime,
criminal law, business law, agrarian law, sociology of law, philosophy of

law and for researchers, lecturers, and civil society.

Happy reading....

Jakarta,. March, 8, 2021
Rector

Dr. Drs. El Amry Bermawi Putera, ML.A.
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ceccccccccccceccec----- OPENING SPEECH

Prof. Dr- Basuki Rekso Wibowo, S.H., M.S.
Dean of Faculty University of Nasional, Jakarta

irst of all, allow me to say Happy Eid Al Fitr, may Allah SW'T accept
all our prayvers and continue to protect us all.It is an honour for me to
deliver the opening speech for the publishing plan of the boolk titled
“Under The Table: A Corruption Cultwure In Indonesia Frorm The
Perspective Of Crirminology Arnd Law”™ written by Dr. (Law). Dr (Crim)
Bambang Slamet Riyadi, S.E., S . H., M. H., M.MVl. — our fellow lecturer at

Faculty of Law Universitas INasional.

The book is an example of the great work of Universitas Nasional's
academic community in prowviding critical thinking and solutions to
issues that are timely and relevant. The outstanding work of the boolk
is able to clearly illustrate how the practices of abuse of power hawve
frequently occurred in the recent decades. The practices of abuse of
power hawve the potential to cause corruptions which not only harm the

country but also hurt the people.

Therefore, systemic strategies and integrated efforts to prevent and
overcome the abuse of power are urgently needed. Inn the book. the
author offers brilliant ideas to solve the problems. Having said that, the

book is indeed a valuable asset as well as an important contribution to
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be used as a reference in the field of law in Indonesia. Once again, I
congratulate Dr. (Law) Dr. (Crim) Bambang Slamet Riyvadi, S.E., S.H.,
M.H., M._M., for the achievement. Thank you.

Jakarta, March, 8, 2021
Dearnn of Faculty of Law Urniversity of Nasional, Jakarta

Prof. Dr. Basuki Rekso Wibowo, S.H., WL.S.
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ceccccccccccceccec----- OPENING SPEECH

Dr. Suryono Efendi, S.E., M.B_A., M_M.
Vice Rector in Academic Affair University of Nasional, Jakarta

n this preface, I would like to say congratulation and well done to Dr.
(Law) Dr. (Crim) Bambang Slamet Riyadi, S. E., S . H., M.H,. M_ML., that
had finished the research report in this boolk version with title of “Urder
The Table: A Corruption Culture Im Indonesia From The Perspective
Of Criminology And Law”. According the title and systematically
explanation of this book, I Think is still the interesting. crucial, urgent
and hot issue, especially for case of Indonesia. Wost of Indonesia People
had been believe that the stagnation and degradation in almost all
sectors of our life in this country causes by the corruption behaviors by

use of “Power™

Therefore, the study about this must be more and more explore and
expose deeply until this nation find the scheme of state policy goes to
the rules and enforcement law for decrease of corruption behawviors as
the WNation based on our culture. Finally, T hope this book can be one of
reference for the others researchers, lecturers and students to continue

to the next investigation, observation and analyze of this theme.

As the Vice Rector in Academic Affair of Universitas MNasional, T would

like to say bravo and well done for Dr. (Law) Dr. (Crim) Bambang Slamet
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Rivadi. S.E., S H., M. H., WI. IV ., as lecturer in Law Faculty of Universitas

INasional
for this achievement. We Hope that achievement can be trigger of

inspiration for all lecturers and student. Thank yvou for yvour attention.

Jalkarta, March, 8, 2021
Uniiversity of Wasional, Jakarta Vice Rector in Acadermic Affair

Dr. Survono Efendi, S.E., M. B. A ., M.M.
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ceccccccccccceccec----- OPENING SPEECH

Prof. Dr- Muhammad Mustofa, M.A.
Professor of Criminology., University of Indonesia

t is honored to be invited to write a forward for a book. Especially the
theme of the book is also mvy concern i.e. the abuse of power in Indonesia

is related to the corruption.

At the first decade of the Indonesia since its independent, The First
wWice President of Indonesia, Mr. Hatta (Lubis and Scott, 1985: ix),
asserted that corruption has become a culture for some Indonesian.
According to Zimring and Johnson (20050 and Brasz (1985) that there
is a relationship between power (authority) and corruption. Brasz for
instance, asserted that the corruption (abuse of power) used silently by
authorities based on the authorities embedded in their official position,
that inflict a fiinancial loss of the organization. They rationalized that
their official position and its decision is legal (Brasz, 1985). Historically,
according to historian Ong Hok Ham., the Javanese Rulers (during
colonial era) did not separate their official properties as rulers with their

private ownership (1985).
The conceptual perspective abowve, are in accordance the idea of the

book written by IMWr. Bambang Slamet Riyvadi. I believe that his works

will contribute to the understanding of power and the abuse of power
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in Indonesia. The use (and abuse) of power in Indonesia could not be
understood based on the experience of other culture, but should be
based on the Indonesian own experience. The author demonstrates
that the abuse of power in Indonesia are in contradict with the basic

philosophyv of Indonesia, Pancasila.

Depok City, March, 8, 2021
Urniversity of Indonesia Department of Crirminology

Prof. Dr. Miuhbhammad Mustofa, IWLA .
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ceccccccccccceccec----- OPENING SPEECH

Prof. Dr. Sudjito Atmoredjo, S.H., M._Si.
Professor of Law, University of Gadjah Mada

am happy and welcomed with gratitude the publication of a book
entitled “Under The Table: A Corruption Culture In Indonesia Frowm
The Perspective Of Criminology And Law™ by Bambang Slamet Riyvad.i.

This book contains a collection of papers that have been published in
international journals indexed by Scopus, Copernicus, and direct open
access. As a consequence of the collection of papers, this book does
not have a linear line of thinking. More precisely, this book is seen as
an anthology of the author’s thoughts. Howewver, the substance in each

pPaper is quite valuable and has scientific value.

D espite its weaknesses and strengths, the substance of this book has
gained recognition from scientists at the international level. Therefore,
it should be appreciated. and made as additional reading material for

criminology and law students.

Congratulations to the author. Hopefully this book is useful as a means
of spreading knowledge.

Yogvakarta, March, 8, 2021

University of Gadjah Mada
Faculty of Law

Prof. Dr. Sudjito Atmoredjo., S.H., WI.Si.
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----'---'--"-"""Author's Pre‘fﬂce

yvyou who believe, you must be the one who upholds (the truth) because
of Allah. be a fair witness. And never hate vou against one persor,
encourage you to do unjust Be fair because fair is closer to godliness.
And the fear of Allah, surely Allah knows what vou are doing™ (Al-
Maidah [5]: 8).

The author gives his Gratitude upon the presence of Allah S.W.T., with
HIS help., the author can complete a book entitled “"Urnder The Table: A
Corruptiorn Culture In Indonesia From The Perspective OfF Crimminology
Arntd Law” The basic idea why the author writes this book is the concern
over the widespread abuse of power and authority in all sectors in
Indonesia. This book is a collection of eight scientific manuscripts
that have been published in the International journal by Scopus and

Copernicus Indexed also Open Direct Access.

The essence of power is the individual realm to influence the way of
thinking and behaving in accordance with what they want. Such power
can be obtained from warious sources which are divided into formal
power and personal power. Power is generally synonymous with politics.
The essence of politics is as an effort to participate in governance and

control the people.
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The process of politicians to gain power in bureaucrats, executives and
legislators as public officials is full of rent seeking (corruption., collusion,
nepotism ), lack of morals, so is rent seekers, as public officials who are
given the task of public policy in making and issuing regulations not
used for the benefit of the people, even cause harm to the countrv. This is
done with the abuse of power, to restore political costs or the promotion

of career positions through the political broker.

Indonesia is increasingly aware that the entire life of its people is trapped
in the trap of abuse of power that provides impacts on the despicable act
of corruption. From waking up to going to bed again at night, from
birth to being transported to the grave. corruption almost dominates

the entire life of the nation and state.

The culture of abuse of power tends to do more sophisticated corruption
in the form of gratuities in gifts of monewv or goods. for briberv of draft
laws and regulations that benefit individuals and businesses of certain
business groups and establish mutually beneficial relations between

power forces as public officials and companies that want large profits.

The politicians who have served and received authority from the
pPeople, have rationalized the abuse of power as an act of corruption. It is
actually a form of crime that is veryv alarming for the nation that glorifies
democratic values and opposes all forms of corruption. Rationalizing
abuse of power impacts the corruption performed by politicians that
occur among officials in the bureaucrats, executive, and legislative
branches as a form of white-collar crime increasingly enlivening the

Indonesian political scene after the reform era.

The culture of abuse of power in Indonesia is a very big problem and
can be said to be stage four Covid 19. It can be said that the abuses of
pPower have become part of a culture that has plagued all lines, starting

from state officials to the people, going from smooth to rough, from the
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controversial to the full of intrigue. The implication of the practice of
abuse of power is an act of corruption that is not limited to public or

legislative officials, but also involves many people.

The cultural anatomy of abuse of power impacts deviant actions not onlwv
in the depressions of power and moral behavior of public officials. In
fact, many public officials abuse of power is performed by being corrupt
or punished, even by severe law, even the perpetrators of power abuses
continue corruption or it can be seen that there is no clear effects for
corruptors. Howewver, it is a wrong system in the life of nation and state,
when public officials who depart from the people do not have a view of

life as a nation and state as theyv shhould.

Therefore, according to the wviews and suggestions of the author, this
nation and country need to return to a system of joints of the life of the
nation and state of Indonesia, that is carrving out the points of practice
and appreciation of the precepts of the Pancasila with the truth not just
mere rhetoric, because the state ideology of Pancasila has been built

since the country was founded by the founding father.

Regarding the completion of the book on the abuse of power in Indonesia
from the perspective of criminology and law, this cannot be separated
from the support of:
1. University of Indonesia Department of Criminology, Depolk:

1) Prof. Dr. Muhammad Mustofa, WL A .

27 Prof. Drs. Adrianus Eliasta MZWleliala M.Si., M. Sc., Ph.ID._;

3 Prof. Drs. Isbandi Rukminto Adi, M. Kes., Ph.ID.;

4) Prof. Dr. Iwan Gardono Sudjatmiko

57 Dr. Mohammad Kemal Dermawan, WILSi_;

6) Dr. Anggi Aulina Harahap, Dipl.So=z.;

7 Dr. Igrak Sulhin, WM. .Si.;

8 Dr. Vinita Susanti. M.Si.;

Q7 Dr. Arthur Josias Simon Runturambi, MW.Si,
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2. University of Gadjah Wiada Faculty of Law Yogwvalarta:
1) Prof. Dr. Sigit Rivanto,S. H.,LLMIL.;
27 Prof.Dr. Marsudi Triatmodjo,S.H._,LLL._ N _;
3) Prof. Dr. Sudjito, S H..M..Si_;
47) Dr. Djoko Sukisno, S.H., TN _;
57 Prof. IDr. Nurhasan Ismail, S.H., M _.Si.;
o) Prof. Dr. Tata Wijayanta, S H..M . Hum..;
7 Dr. Yulkarnain Harahab, S . H.. MW.Si.;
8) Prof. Dr. Edward Omar Sharif Hiariej. S.H., M _Hum.

3. University of WNasional. Jakarta:
1) Dr. Ramlan Siregar, WI.Si.
2) Dr. El Amry Bermawi Putera, WILA ;
3 Prof. Dr. Basuki Rekso Wibowo, S TH_ . NMNS_;
47 Prof. Dr. Iskandar Fitri, S.T., NWL.T.,
5) Prof. Dr. Drs. Eko Sugivanto, WI.Si
o) Prof. Dr. Ernawati Sinaga., MS.Apt..
7) Ciwvitas of Academics Faculty of Law University of Nasional.

4. University of Pancasila, Jakarta
1) Prof.. Dr. Wahono Sumaryono. Apt
27 Dr. Indah Harlina, S H.. M. H .,
3) Dr. Asep Bambang Hermanto, S. H..,MW.H.

5. Minister of State Apparatus Empowerment and Bureaucratic
Reform of the Republic of Indonesia Period 2004-2009, Brigjend
Pol. Purn. Dr. Dr (HC). Drs. H. Taufiq Effendi, M BA ..

o. The Council of Ethics of the Constitutional Court of the Republic

of Indonesia and Professor of Law at Brawijava University,
Malang, Prof. Dr. Achhmad Sodiki. S.H.
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And also, the author would like to thank colleagues program of
criminology doctorate of the Department of Criminology at the Faculty
of Social and Political Sciences, University of Indonesia:

1) Komjend. Pol. Dr. Drs. Gatot Eddy Pramono, VLS;

2) Brigjend.. Pol. Dr. Drs. H. MW, Fadil Tmran, W.Si.;

3) Brigjend. Pol. Dr. Drs. R.7Z. Panca Putra Simanjuntak,M..Si.;

Ny Brigjend Pol. Dr. Rudi Antarisakwan. .S . Ik.,. S H., M ._Si.;

5) Brigjend. TINI. Dr. Drs. Ronny Asnawi Asri, M. M _;

o) Dr. Dr. Bagus Soedharmanto, WM. .Si.;

) Dr. Kisnu Widagso, NMT1.;

8) Dr. Kasmanto Rinaldi, S. H..ML.Si. ;

Q) Dr. Mias Achmad Yani, S H., WIL.Si. and other colleagues that hawve

not been mentioned one by one.

Also thanks to colleagues program of doctoral in law of the Faculty of
Law, University of Gadjah Mada, Yogvalkartas;

1) Dr. Taufik Fl Rahman, S H..MW.FHL_;

20 Dr. Ibnu Sina Chandranegara, S . H., M _H _;

3) Herry Susanto, S H.,CIN.,.M.H., and those who cannot be mentioned

one by one. Thank vou for all pravers and support to the author.

The completion of this book is also inseparable from the support of my
extended family. Thank vou for the late dear father. thank to: mvyv dear
mother Sa’aningsih, thank to my wife. Hj. Trisniwati, B.Sc..,.S.H.. and my
beloved children,

1) H.Sutrysno Airlambang, ST, M.Ars.;

2) Hj.Ratih Anggreinyv, S.E..S.H. WM. Kiu.;

3) H. Ariff Trisetia Anggara, S. T..WM.Eng.;

) and Indah MNur Octwvia.

The author also savs thank vou to all parties., anvone and anvwhere,

who have helped the writer directly or indirectly. There are not enough
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names to be mentioned in this worlk. Thank vou for all the support and

prayers that have been given to the Author.

Finally, the author hopes that the book will benefit us all. As a human
worlk, there is no perfect work. Constructive criticism and suggestions

are expected from the readers for the perfection of this book.
Jalkarta, March, 8, 2021
Faculty of Law, University of Nasional. Jakarta, A Lecture in Business Law

e~ Criminology

Bambang Slamet Rivadi.
Awuthor
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Chapter 1

o il

OPENING

A. The Definitions of Power

Power has two conceptual meanings; the first is power to, meaningful,
referring to actions as “what the recipient can do with the power he
or she has” and the second is “power over. meaning that the power
recipient has power over the giver power to make the recipient of the
power to do something, there is a correlation of power between the
recipient of the power of attorney and the authorities in all these actions.
Power to has grammatically interpretation as a fundamental concept in
the use of the term “power “, even though those who interpret power to
as an aspect of power in political interpretation, they see the power of
one actor over other actors, as something important in viewing political

pPower.

Power, in substance does not have the representation of an institution

or a group, as citizens are subject to carry out something to the state.
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Power is not the most important system with regard to or powerful
with powerless. Power is not like the sovereignty of a country or legal
institutions that can presuppose external domination or domination of

personal or group interests.

Theory of power according to Michel Foucault (1990: 92) states that
power must be understood in the first instance as the multiplicity of
force relations immanent in the sphere in which they operate and
which constitutes their own organization; as the process which., through
ceaseless struggles and confrontations, transforms, strengthens, or
reserves them; as the supports which force relations find one another,
thus forming a chain or system or on the conflict, the disjunctions and
contradictions which isolate them from one another; and lastly, as the
strategy in which they take effect, whose general design or institutional
crystallization is embodied in the state apparatus, in the formulation of

the laww, in the various social hegemony.'

The essence of power is not the substantial owner who conquers or
who or who is powerful while the others are powerless. The power is
scattered, omnipresent, in every social relation; in this case the power
has a comprehensive abstract ability in the form of the production of
each event and every relation. That power is everywhere because power

comes from evervwhere.

Stewart Angus (2001), states that power wants to explore the
characteristics and opportunities of mew power, as an alternative in
analvsing the condition of society in the spaceand time of final modernity,
at first it has succeeded in showing important differences between the
concepts of power and domination. Power in the form of domination
is a form of power cowvering something and someone. Furthermore,

he formulates transformative politics in the end of modernity, now he

1 Michel Foucault (1L990). The History of Sexwuality: An introduction,. Vol I. NMewYork: Wintage
Books.
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shows the concept of public space, citizenship. and social movements
as an embodiment of power in the form of empowerment. Here comes
the power over something or someone that can be owned by even the

lower layers.=

Actually, the need for power is something that is natural in this life as
long as it can be accounted for. Therefore, it is difficult to avoid that the
reality of life is based on the intrigues of that power. A power requires
legitimacy for the implementation of the desired agency, including state
power by means of acceptance and support of the people, without the
support of the people the existence of power is threatened. Sometimes
power as a tool of legitimacy “acts against norms., the joints of national

and state life” depends on the power obtained.

Steven Lukes Power: A Radical View in Peter Bachrach (1970) Steven,
proposes a three-dimensional conception of power (three-dimensional
conception of power) to criticize the conception of power behaviouralists,
while offering a new analysis which he values to be more adequate in
understanding power. Steven criticizes the one-dimensional conception
of power and also the two faces of power from what Steven calls as the
two-dimensional conception of power (two-dimensional conception of

pPower).”

Lemke (2000) asserts that Governmentality (governance) is a concept
of power used by Michael Foucault to study the capacity of personal
autonomy, exXercise control and how it relates to politicians and
economic expansion of the countrv. Gowvernment is the concept of
power that can be used as a power from below with power from above.
Governmentality is seen as a potential power practice in the subject

so that it has a capacity for self-control, thus doing it violently and

Stewart. Arngus, (2001) Theories of Power and Domimnaton: The Politics of Empowerrmant im
Late Modernity. Sage Publications. Londomn.

Peter Bachrach anmnd Morton S. Baratz, (1970) Power and Powverty: Theory and Practice (Oxford:
Oxfor University Praess,.

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo



consensually is carried out, not in the partner of dominance, but in the
social partnership among individuals. A power colleague presents a
situation and condition of personal is in the realm of choice of action.
Individuals do not feel confident forced or do not have the choice to
do anvthing other than carrving out that has been determined by the
dominant group. however, potentially within the subject there is self-
control over life practices with social control aimed at the interests of

peoliticians and to exploit state finances.*

Power in Indonesia is in the hands of politicians who are in the
bureaucrats, executive and legislative and even the judiciary. They get that
power thirough political party channels. The founders and administrators
of the political parties as a political broker have the tendency to receive
some funds to be able to pass a prospective politician in the bureaucrats,
executives and parliament through an election contestant. Or else, they
get a position in a strategic position in a state- owned enterprise to be
able to influence a regulatory policy that tends to benefit the political
broker, so they can be said to be in corruption, collusion and nepotism
(EKEIN).

B. The Corruption of Powvwer

Power in Indonesia is fully held by politicians who are in government,
bureaucrats, executive and legislative and even the judiciaryv. The holders
of power in the history of human civilization are to hold a power,
determining a situation and condition, and the morality of politicians as
public officials determines control social. The morality of the politicians
holding the power develops for the sake of personal interests and groups

in a system, it will have an impact of conflicts of interest.

A conflict of interest occurs when the responsibilities of bureaucrats,

executives and legislators as public officials clash with their personal

- Lemks, Thomas. { 2000). Fowcowlt, Gowvermmmentality, ond Critugue. Paper presented at the
Rethinking WMiarxism Conference, University of Armbherst, September 21 -24.
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and party economic affairs. In a narrow sense, a conflict of interest refers
to an environment where a politician uses his position or position in
government, either openly or secretly, to gain personal financial gain.
Conflicts of interest between public duties and personal interests hawve
been the cause of manyv scandals involving public officials with wverwv

Serious Conse quences.

Conflict of interest contains three important elements. First, there are
economic and financial interests of individuals and their parties, and
this can happen to other types of interests, for example, guaranteecing
benefits for family members. Basically, there is nothing wrong in
pursuing personal interests. The problem arises when these personal
interests conflict with the second element. namely, “public duties/

responsibilities™.

The politicians as public officials at the beginning of the election
depart from an idea that idealism upholds the interests of the people of
Indonesia who are prosperous. If they are elected, they will make social
changes, accept authority, give authority to make public policy. so they
are called agents of change. Howewver, the behaviour of these politicians
tend not to carry out the commitments of those promises and even to
make a justification and rationalization of a policy that is detrimental to

the state, for the personal. group. and party interests.

The process of obtaining a power that is fraught with corruption,
collusion and nepotism (KKIN) and conflicting interests of political
power and moral corruption as public officials will also be corruption,
collusion and nepotism (KKIN), if they serve as officials who are tasked
with public policy abuse their power, to restore political costs or
promotion of position through the political broker. Abuse of power as a
public official implies harm to the interests of all people in an institution
and even harms the state, because the public official has a conflict of

interests for individuals or groups.
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Abuse of power as a public official to make public policy is only seen
as procedural and administrative errors, but if it is done with the aim
of benefiting yvourself or others or corporations that result in economaic
losses and state finance, then in fact it is a behaviour of social dewviation
and white-collar crime behawviour, as regulated in Law IMNumber 31 of
1999, which has been amended by Law Number 20 of 2001 on the

Eradication of Corruption.

The implementation of public officials shoould be based on the principle
of legality, the principle of protection of human rights, especially in this
case the principle of not abusing power and authority. The principle of
prohibiting the abuse of power and authority is regulated in Article 10
paragraph (1) letter e of Law WNumber 30 of 2014 on State Administration.
This principle requires every government agency and/or official not to
use its authority for personal or other interests and is not in accordance
with the purpose of granting such authority, not to exceed., not to abuse,
and/or not to confuse authority. And, the prowvisions of Article 17, that
government bodies and/or officials are prohibited from abusing autho-
rity. The prohibition includes a prohibition to exceed the authority. a

prohibition on confusing authority, and/or prohibition to act arbitrarily.

Abuse of power is an important element of white-collar crime in the
form of corruption. According to Lord Action 1887, in Gati 2000, i tis
stated that power tends to corrupt. absolute power corrupts absolutely.
The abuse of power does not only occur in the business sector or
bureaucracy of government agencies but also in organizations that
focus on social activities. This has encouraged many parties to separate

functions within the organization.

cC. Crimminological Viewpoint on the Culture of Abuse of
Power
Cultural criminology tries to integrate the fields of criminology

and cultural studies or to import insights of cultural studies into
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contemporary criminology. In view of this, cultural criminology is talken
as a basic perspective to match criminal dynamics with subcultures, and
the importance of symbolism and style in shaping the meaning and

identity of subcultures.

Cultural crimineology was built from the integration of simple British
cultural studies in 1970s into contemporary American criminology.
Cultural criminology uses the insights of cultural studies as a
developing field and the study of culture today, exploration of identity,
sexuality, and social space.” Moreover, with a focus on representation,
imagery, and style, cultural criminology combines not only the insights
of cultural studies. but also the intellectual reorientation provided bw
postmodernism. As a blend of the modernist duality of form and content,
as well as modernist hierarchy, the criminology of culture is based on
the postmodern proposition that form is content, style is substance,
which is presented and re-presented. As part of this exploration., thewv

in turn investigate criminal subcultures and irregularities as a whole.®

Culture of abuse of power as a white-collar crime committed by
politicians as public officials or abuse of power is corruption among
politicians and holders of power of the Indonesian government at this
time. It is the evidence of how much social influence of bad culture is
inherited bwv the nation from the time of the kingdom. colonial., old order,
new order and reform order. The bad culture is the corrupt behawviour
of public officials, who should instead provide protection and welfare of

the people, not prioritizing the interests of themselves and groups.

The condition of culture of power abuse behaviour in the community

inherited by this nation continues to imprint and become a motivator

5 Lawrence Grossbherg, Cary Nelsorn, Paula Treichler-Editors (1992). Cuwltwral Stwdies. New York:
Routledge .

(= Mancy Fraser (1995). Politics, Culture, and the Public Sphere: Toward a Postmodern
Conception. In Social Postmoadeaernism: Baeyond ldentity Politics, ed. L Nicholson, 5 Seidman,
pp. 287 —312. Cambridge, UK: Cambridge Urniwv. Press. p. 2971.
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as well as inspiring bad behaviour for some people, although wvarious
efforts to take action and eradicate political crime or corruption hawve
always been a program in every period of the government that holds the
reins of power. Mertons’ idea of ‘social structure and anomie” in his book
Social Theory and Social Structure, shoows a correlation with Durkheim’s
theory in the criminological tradition known as’ strain theory". Merton
explains the strain theory answering the question, that reasonable
reasoning might give the impression: whether social conditions which
are “wrong make some people deviate. Merton is committed to the level
of sociological analysis, where the source of deviation can be traced to
the nature of social structure. Rejecting the effort of individualization
because of dewviations, he argues that dewviations are born in certain
groups, not because humans compose them from biological tendencies,
but because they respond normally to the social situations in which they

are in them.

This fact illustrates that in theory the strain of power abuse culture beha-
wviour in society is not born from individual behaviour. Current comimu -
nity behawviour is a response to or from a social situation that they expe-
rienced before. Dewviant social conditions can be a driver of dewviant
behaviour by individuals or society. Abuse of power by politicians as state
officials, is a white-collar crime in the form of corruption, which is a ref-

lection of social behaviour that has been done by the community before.

In differential association theory, most people who behave power abuse
culture to do corruption, they do it because of relationships with others.
Individuals will, as a result of interactions with other individuals, know
the attitude of the implementation of crime and new crime techniques
(Ainsworth, 2002: 63). Thus, it can be said that the perpetrators of
abuse of power crimes commit crimes because they have influence and
relations with other criminal offenders. This means that social structures
and socio-cultural situations that apply to a society can influence and

shape individual behaviour.
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The behaviour of the culture of abuse of power to conduct community
service programs exhibited by state officials and companies in the case of
“pPapa asking for shares of PT. Freeport Indonesia”, cannot be separated
from the structure and social culture that has been passed down from
this generation for generations. The culture of abuse of power to comimit
corruption in Indonesia grows and develops through 3 historical phases,
namely; the Kingdom era, the Dutch Colonial period and the modern
era now. During the royal era, a culture of corruption was noted in the
intrigue over the power struggle that was carried out during the era of
Singosari Kingdom, Demak Kingdom, Banten Kingdom and so on. The
royal era had a big role in instilling the nations embryo of opportunism.
For example, the existence of “courtiers”™ who tended to be nice to attract
the sympathy of the king or sultan. These circles were suspected to be
embryvos of opportunists who had a corrupt character in the order of

our current governiment.

During the Dutch colonial period. the practice of abuse power culture
to carry out community serwvice learning had begun to enter the socio-
pelitical cultural system of the Indonesian people. The culture of abuse
of power was built by colonialists for 350 vears. Thewv deliberately chose
local igures to be used as clowns of public officials in controlling the
administrative area of their power, such as Demang, Tumenggung,
and other officials who incidentally were Dutch colonial colonizers to
guard and supervise certain territorial areas. Those who were appointed
and employed by the Dutch to harvest tribute or taxes from the people
were used by the Dutch colonizers to enrich themselves by exploiting
the rights and lives of the Indonesian people. Explicitly, the culture of
abuse of power in the colonial era practicing hegemony and domination
had educated the Indonesian people not to hesitate to oppress their own

pPeople through the behaviour and practice of abuse of power.

Furthermore, in modern times, the development of the practice of

culture of power abuse began when the Indonesian people were free
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from colonial shackles. Howewver, thie culture of abuse of power inherited
since the kingdom and colonial times does not necessarily disappear.
The culture of abuse of power to corruption, collusion, and nepotism
(KKIN) has become increasingly clear in the era of democracy. This is
reflected in the behawviour of government officials starting from the
Soekarnos Qld Order, Suharto’s IWNew Order to the current presidential

reform era.

The historical depiction of the culture of power abuse in Indonesia
above explains how the culture and social behaviour of the commmunity,
in this case, white-collar crime behaviour that is part of the culture
or previous social behaviour can influence and encourage the same
behaviour in society afterwards. This means that the current criminal
behaviour cannot be separated from the influence of culture and social
behaviour of the previous commmunity. The culture and behaviour of the
community beforehand became learning for the culture and behaviour

of the community afterwards.

The culture of abuse of power behaviour that occurs never escape from
the motives and goals of the implementation of a crime of politicians
as public officials. In the case of politicians corruption, making
regulations in the form of laws and regulations, there are a lot of
conflicts of interest, both individual., group. corporate. political party
and government interests. The interests of the government itself have
an inevitable relationship with the interests of individuals, groups and
poelitical parties. Abuse of power by politicians involving government
officials will become a political crime if thie government officials involved

become the main role in playing the law to protect their interests.

Crimes are created by the government to protect and maintain its
power. Special crime laws, such as conspiracy law and traditional law,
are designed to control and punish those who threaten the country.

Perpetrators of political crimes generally do not feel themselves as
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criminals. Thewv even receive support for their behaviour from certain
segments of society. Government political crime is related to its belief in
political sovereignty. Public acceptance of political crimes depends on
the level of government policy that considers such actions to be legal.
This means that a crime can be accepted bwv the public if the policies of
the ruling government consider it a legitimate action. Therefore, political
crimes committed by political elites and powerful government offaicials
will always take cover behind their political sovereignty. Consequently,
some people will judge correctly or justify political crimes committed
by political elites or government officials in power, even though the
policy is in violation of the law. In essence, it aims to get its interests by

utilizing its position and power.

It will be discussed the definition of abuse of power by white collar
crime theory, according to Bryam Tunner. In order to understand white-
collar crime, it is important to first understand the definition of crime
itself. In his Criminal Justice Jay Albanese asserts that crime is a natural
rPhenomenon because people have different lewvels of attachments,
motivation, and wvirtue. He based his opinion that was proposed first
bwv Emile Durkheim. In the Rules of Sociological MWiethod., Durkheim
defined crime as being actions that offended certain very strongly held
collective sentiments. What causes the normal crime is society’s inability
to be released from it. All societies experience transgressions, albeit in
varying forms and levels of severity. The existence of crime across time

and place makes it a normal and expected part of group living.”

According to the Black™ Law Dictionary. Abuse of power byv white collar
crime is any act done in violation of those duties which are individually
owed to the commmunity. A crime or public offense is an act committed
or omitted in violation of a law forbidding or commanding it, and which

combination, of the following punishments: death, imprisonment, fines,

r Bryan Turmn,{200&) The Caombridge Dictionary of Sociology Meww York: Cambridge University
Press,. p. 96
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removal from office or disgualification to hold and enjoy any office of

honor, trust, or profit.®

White-collar crime according to Shepherd in Hollin, he defined the
crime under functionalist school within sociology. He was told that
society functioned as an integrated structure, its stability depended on
the agreement, or consensus among its members about the norms, rules,
and values which were uniformly respected. Thus, a society’s legal system
is a reflection of the consensus of what will and will not be tolerated as
acceptable conduct. A crime is a violation of criminal law, an act that
meets with the disapprowval of the majority. This explanation contains a
number of important consegquences that being an act cannot be said as
the crime before the act was really committed., thought without action is
not a crime, the act must be legally forbidden and anti-social behaviour

is not a crime unless prohibited by law.®

Of Hellins opinion. white collar crime is, in contradiction to the
consensus approach of the crime. Marxist views crime as a function of
the large capitalist system which produces those who have wealth and
power and those domt. Each group. or class, within society. commits
the type of crime that is dictated by their respective systems. The poor
commit crimes within their scope, such as theft, murder, and burglary;
the middle class commit typical white-collar crimes such as tax evasion
and theft from employvers; while the wealthy and powerful upper class
indulge in activities such as exploitation, profitability, and environmental

pollution and damage.'?

Of Stephen Schafer’s opinion, white-collar crime is Whiile, in the Sowviet

Union system. The crime is “social danger™ that means the damage, risk,

=2 Campbell Hanry Black, {(1990). Blacks Low Dictiomnary. Sixth Edition, United States of Aamerica:
ST. Paul, Mirnmn. West Publishing. p..3270.

b= | Hollim, Clive R. (1989) Psychology and Crime: An Introduction to Criminological Psychology.
Londorn amnd MNMew York: Routledge, Tylor and Francis Group. p. <.

10 Hollim, Clive R. (1929), ibid. p. 7.
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or danger which causes economic and political institutions, as prevailing

ideological representation, inflicted to its impact.!!

A broader definition of crime is proposed by Herman and Julia
Schwendinger, in John Lea. who argues that crime is a wiolation of
human rights: “Basic rights are differentiated because their fulfilment
is absolutely essential to the realization of a great number of values ...
[hence] the right to racial, sexual and economic equality. The abrogation
of these rights certainly limits the individuals choice to fulfil himself in
many spheres of life. These rights therefore are basic because there is so
much at stake in their fulfilment. It can be stated ... that individuals who
denwv these rights to others are criminals. Likewise, social relationships
and social systems that regularly cause the abrogation of these rights are
also criminal. If the terms of imperialism, racism, sexism, and poverty
are abbrewviated signs for theories of social relationships or social systems
which cause the systematic abrogation of basic rights, thien imperialisimm,
racism, sexism, and poverty can be called crimes according to the logic

12
of our argument.

Meanwhile, according to Agnew and friends, the crime of classical theory
is as follows. While according to classical strain theories, individuals
from all social classes are likely to pursue a financial achievement of
goals or high status. Howewver, lower-class individuals are often troubled
by achieving these goals through legitimate means. The disappointment
caused by unachieved this goal drives some individuals to do the crime.
Crime may be used to achieve a financial goal, obtain status in the eyes of
one’s peers, seek revenge against the perceived source of goal blockage,

and reduce the disappointment and other negative emotions.!3

11 Stephen Schafer, Stephen, (1971) The Concept of the Paolitical Crirminal, The Jourmnal of Criminal
Laww, Criminology, arnd Police Science, Wol. 62, Mo, 3 Sep, p. 80.

12 Johmn Lea,(2002), Crime & Modernity: Continuities imn Left Realist Criminology. London: Sage
Publication p.6.

13 Agneww, Robert., Piguero, Micole Leepeaer., and Cullern, Francis T {(2009),.. , General Straimn Theory
and White-Collar Crime in Simpson, Sally 5 8 Weisburd, Daowvid (ed. ). The Criminology of Wihite-
Collar Crirme. New York: Springer Science, Business Media, LLC. p. 35.
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Furthermore., what is abuse of power meant by white-collar crime? What
distinguishes traditional crime from white collar crime? EH Sutherland
(1940: 1-3) in Friedrichs, in the initial characterization of his white-
collar crime published the following yvear in the American Sociological
Rewview: Sutherland alluded to crime in the upper or white- collar class,
composed of respectable or at least respected business and professional
Men. The principal attribute of this crime is that it consists of “violation
of delegated or implied trust” Examples of white-collar criminality in
business included wvarious forms of misrepresentation., manipulation,

embezzlement, and bribery.'*

Edwin Sutherland (FLagaris, 2010; 1) in Ferguson, in his speech at the
American Sociological Society defines white collar crime as, “A crime
committed by a person of respectability and high social status in the
course of his occupation (LZagaris, 2010: 1). Sutherland used the terms of
white-collar crime to distinguish between the crimes committed abuse
of power of white-collar crime by professionals and the upper echelons
of society (which usually wore white shirts in their work clothes) against
the crimes committed in public or “street crimes” such as robbery,
murder, or assault. He also highlights that white-collar crimes did not
involve violence or threats of violence but were often identified by their
basis on fraud. trust, and craft. In addition., most white-collar crime
is connected to legitimate business activity, it is part of a continuurm

between legal business endeavours and illegal business practices.'”

Sutherland, in Dawvid., sometimes asserts that abuse of power is a white-
collar crime committed bwv people with high status., while at other times
he stresses that it is carried out on one’s journey. In his major empirical
contribution studying white-collar crime, he focused on crimes

committed bv organizations or individuals acting in organizational

14 Friedrichs, Dawvid O. { 2010). Trwusted Crirminals White Collaor Crime in Contermporary Society,
Ath Edition, Australia: Wadswworth Cengage Learmning. p- £
15 Ferguson,lt.E, (2010) Wwhite-Collar Crirmme. New York: Chelsea House Publishing,.. p.13
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capacities. Although he used various explanations., the most frequentlyv
cited explanations were both to the established social standing of white-
collar criminals and the special opportunities for crime that came from

distinguished occupational positions.!'®

The FBIs opinion that abuse of power is a white-collar crime is
“categorized by deceit, concealment, or wiolation of trust and is not
dependent on the application or threat of physical force or wviolence.
Such acts are committed by individuals and organizations to obtain
money, property, or services, to avoid the payment or loss of money or

services, or to secure a personal or business advantage.'”

Becker’s opinion (1968) in Geason, it is stated that abuse of power to
rationalization theory is while traditional criminology is tended to see
criminals driven by their conditioning and environment. More recent
economics-based theories portray them as rational abuse of power
for decision-makers who base their decisions to commit crimes on an
analysis of the risks of the venture compared to the expected profits.

That is, the criminal does a cost-benefit analysis.'®

The opinion of Bennet (1986) in Geason, it is stated that abuse of power
to rationalization theory as; Rational choice theory as its basis. That is,
it rests on the assumptions that offenders freely and actively choose to
commit crimes, that abuse of power to decide to commit the crime is
made in response to the immediate circumstances and the immediate
situation in which the offense is contemplated; and the motivation
to offend is nmnot constant or bevond control, i.e. it is dependent on a
calculation of costs and rewards rather than being the result of inheriting

or acquiring a disposition to offend.'”

16 Dawvid Weisburd & Waring {(Z2004) Elin, White-Collar Crirme aond Crirminal Coreers MNMew Yoarlk:
Cambridge University Press p 3

17 Federal Bureau of Investigation (FBl): White Collar Crime,” Available online. URL: Ahito o v
JfBi.govwAibreffoctsfigure vwoc. hitrm. Accessed in December, 30, 2019

18 Geason, Susan (L988) Crime prevention, Theory and Proctice. Canberra: Australiam Insttute of
Criminology, p- 4.

19 Geason, Susan (19288]). Ibid p. 5
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Ravmond Paternoster said the abuse of power to the theoryv of
rationalization as; a human being is a rational and self-interested creature
who is affected by their actions. In the rational choice theory, abuse of
power is criminal behaviour not different from noncriminal behaviour
in which the persons intentionally choose to do a crime., and the reason
for committing a crime is that would be more rewarding and less costly
than noncriminal behaviour. They choose to do crime under rational
consideration against the costs and benefits of an intended action. The
rational choice of an offender is rational and self-interested and chooses
of committing a crime under his assessment that his behaviour should
be profitable to some need better than noncriminal behaviour. It gives
human beings what is called in the criminology field an agency. People
with agencies act as if they have free choice over which courses of action
they cannot act as agents on their own behalf. The other side of agency
might be thought of as determinism people behave in a particular way
not because theyv want to or choose to do so but because some cause

have acted on them to compel them to behave in a certain manner.

Francis T and friends, state that the election of abuse of power in the
theory of rationalization as:; the rational choice theory focusing on
benefits and costs as subjectively perceived by individuals. It is aimed at
individual decision-makers rather than the corporation as a whole. The
individual’s decision of abuse of power to commit a crime or violate the
rule involwves a series of factors. To calculate the potential costs of crime,
the actors subjectively estimate the certainty and severity of formal and
informal legal sanctions, and the certainty and importance of loss of
self-respect. The offender considers the benefits of crime. including the
perceived higher benefits of noncompliance and the perceived cost of

rule compliance. 2!

20 Raymond Paternoster (2009). Deterrence and Rational Choice Theories. in J. MMitchell Miller
(ed). 221st Centwry Criminology: AReference Handbook United State of America: SAGE
Publications, Inc. p. 237

21 Agnew, Robert., (2009} Piquera, Micole Leepeaer., armnd Cullen, Francis T. Geneaeral Straim Theory
arnd White-Collar Crime in Simpson, Sally 5 & Weisburd, Dawvid (ed.). The Criminology of
wWhite-Collar Crirme. Neww York: Springer Science, Business Meaedia, LLC p. 66.
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In Rationalization Theoryv of abuse of power according to Hollin., it is
stated; In this case, the rational choice works alongside the classical
theory. It holds the central concept of free will in explaining why
a person comimits a crime. When the opportunity to abuse power is
crime arises, the individual has a free choice between criminal and non-
criminal behaviour. If the pavyoffs for the criminal act are greater than
the retribution it will bring. so the probability of a crime increases. At its
most basic, this suggests that severe retribution will deter people from

any criminal act.®2

Thomas Hobbess opinion about the abuse of power assumes that
humans seek personal advantage naturally without regard to the rights
of others and this triggered abuse of power is criminal behawviour.
Trawvis Hirschi (1969) claims that a deviance act should be controlled
by external social forces or internal predispositions. The social control
theoryv of delinguency is based on the assumption of social integration
and the idea that individuals from bonds to society that restrains from
their delinquent impulses, the more bonds an adolescent has through
friendship ties, the abuse of power is less delinquent or criminal act will
be. In his rational choice theorv, Geason (1988: 5) claims that offenders
freely and actively choose to commit the crimes. The motivation depends
on the calculation of its costs and rewards. Abuse of power choose to do
crime under rational consideration against the costs and benefits of an

intended action.

D. The Exploitation of Powvwer From The Perspective of
Authority of State Laww

Soekanto’s opinion in 'W. Riawan Tjandra states that, the state is only

seen as an instrument of power, then the impact of the streams regarding

the state as an agency of service, so that the concept of welfare state

arises, especially looking at humans not only as individuals, but also as

22 Hollim, Clive R. (1989) Psychology and Crime: An Introduction to Criminological Psychology.
Londorn armd New York: Routlege, Tywlor and Francis Group, p. 9
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members or citizens of collective and that humans are not merely tools

of collective interest but also for their own ends.??

Power in the management of state finances as an instrument to realize
the welfare of the people by attribution is given bwv public officials, in this
case it is based on Article 6 paragraph (1) of Law INumber 17 of 2013 on
State Finance. The governance of state inances carried out by the state in
the administration of government functions which include regulatory,
service, development., empowerment, and protection functions must be
based on the principles of legality, general principles of good governance
(AUPB) and good governance that have been contained in wvarious
regulations in Indonesia. One of them is Law MNumber 30 of 2014 on

Government Administration.

According to Law INumber 30 of 2014 on Government Administration,
it is stated that the Government Administrative Law guarantees basic
rights and prowvides protection to the citizens and guarantees the
implementation of the duties of the state as required by a rule of law in
accordance with Article 27 paragraph (1), Article 28 D paragraph (3),.
Arxticle 28 F, and Article 28 1 paragraph (2) of the 1945 Constitution of the
Republic of Indonesia. Based on this provision, citizens are not objects,

but subjects actively involved in the administration of government.

Government Administration Arrangement in Law Number 30 of 2014
guarantees that decisions and/or actions of government bodies and/
or officials towards citizens cannot be carried out arbitrarily. With
Law Mumber 30 of 2014, citizens will mnot easilyvy become the object of
state power. In addition., this Law is a transformation of the General
Principles of Good Governance (GPGG) which has been practiced for
decades in the administration of government, and is concreted into

binding legal norms.**

23 WV Riawan Tjandra, (2008) State Administratve Law, Yogyakarta: Publisher of Atcma Jaya
University, p. 171

24 Abuse of Power Judging from the Law https: Sfwwowwodjkn. kemenkeu.golidy, 2016 artkel,
baca,1129c/Useuse.accessad 30 January 2020- DJKM-
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The administration of government must be based on the principle of
legality, the principle of protection of human rights and the General
Principles of Good Gowvernance (GPGG), especially in this case the
principle of not abusing power. The principle of not abusing one’s own
authority is regulated in Law MNumber 30 of 2014, namely Acrticle 10
paragraph (1) letter e and its explanation. This principle requires every
agency and/or government official not to use his authority for personal
or other interests and is not in accordance with the purpose of granting

such authority, not to exceed., not to abuse., and/nor to mix authority.2*

According to the prowvisions of Article 17 of Law INumber 30 of 2014,
government agencies and/or officials are prohibited from abusing
authority, the prohibition includes a prohibition in exceeding authority,
a prohibition on confusing authority, and/or prohibition of arbitrary
actions. Government agencies and/or officials are categorized as
exceeding authority if decisions and/or actions taken exceed the term
of office or the time limit for the exercise of authority, exceeding the
limits for the area in effect of authority; and/or contrary to statutory
provisions. Government agencies and/or officials are categorized as a
confusion of authority if decisions and/or actions taken are outside the
scope of the field or material authority given, and/or are contrary to the
purpose of the authority granted. Government agencies and/or officials
are categorized as acting arbitrarily if decisions and/or actions carried
out without a basis of authority, and/or in conflict with court decisions

that have permanent legal force.*®

Abuse of power and authority carried out by government officials shhould
not be examined through a criminal process because in accordance
with Law Number 30 of 2014 as long as the abuse of authority does
not contain an element of criminal conduct, it is an administrative

domain whose settlement is carried out by the official’s superwvisor and

25 Ibid.
26 Abuse of Power Judgimng from the Law, Ib&id.
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the sanction against officials who have been proven to have misused
authority in the form of revocation of authority, sanction of reprimand

or dismissal. 27

Regarding legal implications of abuse of power to the administration
of public officials that harm state finances, the opinion of Philipus M
Hadjon, administrative law is known as the term of authority, which is
aligned with the term “bevoegdheid™ The difference between authority
and the term of bevoegdheid is that they are used both in the concept
of public law and private law, whereas in Indonesia it is always used in
the concept of public law that the use of authority is intended to control
the behaviour of legal subjects. Authority must have the legitimacy and
conformity of the law, containing interpretation of authority standards,

namely general standards and special standards.2®

Of the abuse of power or unreasonableness, both of which are the main
parameters of whether there is a deviation in the use of government
authority, of course, in addition to the principles of other administrative
law. In the event that there is an element of abuse of authority and
arbitrariness, then there is an element of maladministration and of
course there is an element of unlawful conduct, and the act becomes the
personal responsibility of the official who commits it. Abuse of power
is broader in understanding than unreasonableness, but in the studw
of administrative law both are necessary to determine the presence or

absence of corruption, collusion, and nepotism of public officials.?®

The aforementioned statutoryv regulations have occurred conflict
(conflict mnorm ) after the enactment of Law Number 30 of 2014 on
Government Administration, namely Article 17 to Article 21 which

regulates the prohibition on the abuse of power and authority bw

27 Abuse of Power Judgimng from the Law, Ibid.

28 Philipus WM. Hadjon et al, (2011) Administratwve Law and Corruption, Yogyakarta: Gadjah MWMada
University Press, p. 11

29 Philipus M. Hadjon dkk, (Z011). Ibid, p 49
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Government Agencies and/or Officials as well as granting authority
to the Government Internal Owversight Apparatus and the State
Administrative Court to conduct supervwvision and testing regarding
whether or not there is an element of abuse of power and authority
carried out by Government Officials. Meanwhile. previously there were
provisions in Article 3 of Law INumber 31 of 1999 on Eradication of
Corruption, as amended by Law Number 20 of 2001 on Eradicating
Corruption in conjunction with Article 5 and Article 6 of Law INumber
46 of 2009 on Corruption Criminal Court, which one of the elements
regulates Corruption due to abuse of power, where absolute competence

to examine the problem is given to the Corruption Court.>?

In Krisna Harahap’s opinion, of the Supreme Court Judge of the Supreme
Court of the Republic of Indonesia, it is explicitly stated that the
government administration law impedes efforts to eradicate corruption.
It is because the prowvisions contained in the law are clearly nmnot in line
with the eradication of corruption., particularly Article 3. Worse yvet, the
provisions in the government administration law can even reduce the
authority of the criminal act of Corruption in assessing the element of
“abusing power and authority™ in criminal acts of corruption. This is
evident from the policy of President Jokowi who instructed the Attorney
General and the Chief of the Indonesian INational Police to prioritize
the government administration process in accordance with government
administrative laws before investigating public reports regarding alleged
abuse of authority, particularly in the implementation of the INational

Strategic Project.”!

The authority to examine and decide upon the element of abuse
of power and authority because of a position in a criminal act of

corruption is an absolute competence of the Administrative Court. Tt

30 ML Sahlan (Z2018). Elemeants of Abusing Authority, Jourmal of Law ITUS QULA TUSTUM MO, 2 WO,
APRIL 23, , p 271-293
31 M. Sahlam (2016). Elements of Abusing Authority, ibid.
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is because the concept of abuse of power and authority in government
administration law and the concept of abuse of power and authority in
the law on the eradication of corruption theoretical and practical are the
same concepts. When there are two laws (legislation policy) with the
same level regulating the same aspects. based on the principle of “lex

posteriori derogate legi priori”, the established law then applies.32

The root of the problem arises the potential for power and authority
disputes to adjudicate between the Corruption Court and the Adminis-
trative Court in dealing with the abuse of power and authority in the
Corruption Act due to differences in concepts, theories, and arrange-

ments regarding power, authority and authority in Indonesian law.33

The legal implications of abuse of power by public officials in the state
administration law on the abuse of power and authority that have an
impact on state financial losses due to administrative errors becomes an
individual responsibility by returning the state financial losses incurred

as a result of the actions of the public offaicial.

32 1bid
33 Ibid
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Chapter 2

CORRUPTION, COLLUSION, AND NEPOTISM: A LIST OF CULTURE OF
CORRUPTION IN EACH REGIME OF THE INDONESIAN GOVEENMENT

A, Dpening

This research is entitled Culture of Corruption Politicians® Behavior in
Parliament and State Ofhicial During Reform Government Indonesia.
Political corruption as stated bv historian ™Norman Johan Powell, there
are 4 (four) basic understandings. The first understanding., political
corruption is patently illegal behawvior in the sphere of politics. The
second understanding, political corruption relates to government
practices that, while illegal. mayv be improper or unethical. The third
understanding. political corruption involves conflicts of interest on the
part of public officials. The fourth understanding, “political corruption
also has an ethical, rather than a legal, basis; it is related to political

behavior that is nonresponsive to the public interest.!

1 rMark Grossman, “Political Corruption in Armerica: An Encyclopedia of Scandals, Power, and
Greed,” second edition, volume 1 (Mew York: Grey House Publishing, 2008]), p.. ix.
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Indonesia is equipped with abundant natural resources. According to the
1945 Constitution, these natural resources shoould be controlled by the
state for the maximum prosperity of the people. In fact, the Indonesian
pPeople are not prosperous because of these natural resources. That is
due to the management of natural resources laden with abuse of power

and corruption.

The phenomenon of countries that are rich in natural resources tends to
have lower economic growth, higher poverty rates., and lower welfare.
This phenomenon is referred to as the curse of natural resources (natural

resounnrce -::urse) -

The concept of structure thought found many anomalies from the
implementation of structural policy package prescriptions in a number
of developing countries, including Indonesia. In Indonesia, democratic
actors who have been brought up in corrupt political-economic syvstems
can freely collaborate with business interests that are naturally driven
by profit-oriented behavior. In a space of democratization and market
liberalization that has not been well consolidated., the “affair” of political
power and economic power is often able to create a network of power
that can easily change its face into an engine of state budget dredging
and exploitation of state resources on a massive scale. As a result, even
though democracy is developing. markets are increasingly open. but
at the same time corruption practices are also expanding to be able to
create their own networks of power, able to create systems of protection
and legitimacy, and through that legitimacy they can also enforce

‘political order” in the structure thiat power.”

According to Heywood defines political corruption as the following,
Corruption in politics occurs where a public official (A). violates the

rules and or norms of office, to the determinant of the interest of the

2 Hadiz and Robison (2004, ‘Reorganizing Political Power in Indonesia: A Reconsideration of so-
called "Democratic Transitionrns’. The Pacific Rewview 16 (4), 5S91-5611.
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public (B) (or some subsection thereof) who is the designated beneficiarwv
of that office, to benefit themselves and a third party (C) who rewards
or otherwise incentives A to gain access to goods or services they would

not otherwise obtain.?

The definition is a summary of Heywood from various experts. Political
corruption occurs when a public official violates the laws and norms in
relation to the public interest or a certain section, or as a public official
receives a benefit for his own benefit or a third party who gives a gift or
incentive to the public official where the gift or incentive is intended so
that the third party has access to goods or services that the third party

should not have.

In Indonesia, political corruption in the parliament and bureaucracy is
included in the category of crime, regulated in Law MNumber 31 of 1999
concerning Eradication of Corruption., Article 2 (paragraph 1) defines
corruption as follows: “Everyvone who is against the law commits acts of
enrichment alone or another person or a corporation that can harm the
country's finances or the country’s economy, is sentenced to prison with
life imprisonment or imprisonment for a minimum of 4 (four) vears and
a maximum of 20 (twenty) yvears and a fine of at least Rp 200,000,000, 00
(two hundred million rupiah) and a maximum of Rp 1,000,000,000.00

(one billion rupiah).*

Then the term corruption was complemented into Corruption, Collusion,
and Nepotism (KKIN). Law INo. 28 of 1999 concerning State Administration
that is Clean and Free of Corruption, Collusion and INepotism amended
by Law INumber 20 of 2001 concerning State Administration that is Clean
and Free of Corruption, Collusion and INepotism, defines corruption,

collusion and nepotism. Article 1 (3) of Law no. 28/1999 defines “collusiomn™

3 Paul M. Heywood (ed), Routledge Handbooks of Politica Corruption (Mew Yor: Routledge,
2015), p. 22.
21 Progressive Books, Law on Corruption (Jakarta: Progressive Books, 2006), p. 53-57.
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is: “"Corruption is agreement or cooperation in a manner against the law
between State Administrators or between State Administrators and other

parties that harm other people, society and or the state.

Avraticle 1 (4) of Law no. 28/1999 defines “collusion™ as follows: Collusion
is agreement or cooperation against the law between State Administrators
or between State Administrators and other parties that harm other people,
the community and the state. © While Article 1 (5) of Law no. 28/1999
defines nepotism as an act of the conduct of a State Operator in an unlawful
manner that benefits the interests of his family and/or cronies over the
interests of the community, nation and state . Politicians in government,
parliament and political parties are people who are given authority, give
authority, and make authority. They abuse the authority hidden in their
power mandate, so it is often referred to as culture corruption political
behavior. One of the modes i is through regulatory corruption, in the form
of legislation products and derivative policies., to their implementation.
Due to the behavior of these politicians, Indonesia is almost categorized as

a kleptocracy state, a country ruled by thieves (klepto).

Said and Suhendra’s opinion was supported by Magnis Suseno who
stated about the pretense culture of the community towards the deviant
behavior of other residents related to property ownership. That is,
citizens in the culture of omission (ommision culture) have a tendency
to allow a variety of dishonest practices in obtaining property. because
it avoids social disharmony and is free from the assumption of order
destruction. In such a technical system, a person’s desire to open up the
practice of deviant economic behavior actually has fatal consequences
for his social life. That is why whistle blowers corrupt behavior makes
them prisoners and conwvicts. As if in such a cultural structure, a person
who is supposed to be a hero in the fight against corruption ends up

becoming a loser.”

5 Frarmns Magnis Suseno (2003) in Listiyorno Santosao and Dewi Meaeyrasyawati. (2015). The Cultural
Strategy Model for Corruption Eradicaton in Indonesia. Journal of Political Rewview. Wolume S.
Mumber 1. p. 28
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Briberv is the most common mode in investigating corruption cases.
There are at least 51 cases of corruption with briberv. The value of bribes
is Rp. 169.5 billion while money laundering is Rp. 46 billion. The mode
of abuse of authority amounts to 30 cases. The amount is not as much
as a bribe. but the wvalue of losses caused bwv the state reached Rp 6.3
trillion. The nominal is at the same time the biggest compared to other
modes. Last year, there were at least 271 cases with a total state loss
of Rp. 8.4 trillion. The number of suspects is 580 people with different
backgrounds, ranging from state civil servants. the private sector,
to ofhicials of State-Owned Enterprises (SOEs). (Read: 65 Percent of
Corruption Crimes handled by the KPK is a Case of Bribery).®

The modus operandi of corruption in the behawvior of politicians in
Indonesia is to collaborate on mutually beneficial agreements with
bureaucratic officials, especially state-owned enterprises (BUNIINN) as
milking and who are victims of political corruption behavior. From the
New Order era to the Reformation era., state-owned enterprises devoid
of dairy cows by politicians in the government and parliament. Even
though not a few politicians were punished, it did not make the practice
of “blackmailing”™ especially state-owned enterprises. As a result,
especially state-owned enterprise continues to be a target of political
corruption. Owvercoming crime with white-collar crime patterns that
tend to be collaborative, is not easy. Moreover, the motive is thie demands
of the class and the high cost of political parties in Indonesia. As a result,
a culture of political corruption continues to occur by utilizing the

authority and power they have.

Related to criminal coculture, A. Josias Simon Runturambi (2017)
examines the Meaning of Crime and Deviant Behavior in Indonesian
Culture. The results showed the meaning of crime and deviant behavior

are relative and contextual. The relationship between deviant behavior

(= Imndonesian Caorruptiorn Watch (ICWwW), 18 February 2020
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(crime) and habits (culture) shhows the correlation of relationships that
can not only be analyzed using theories of interactionism crime but
with a critical crime theory known as cultural criminology. The core of
this perspective describes crime as culture and culture as a crime. Crime
as culture speaks of local dewviation as a culture that views behavior as
a dewviation at the same time as a behavior of subcultures, symbols,
rituals and something that is considered meaningful collectively. Within
this subculture or arena of dewviation, outward appearance shapes the
contents and views of others towards the formation of distorted cultural
identities. Whereas culture as crime sees dewviant behavior of culture as
a meaning of reconstruction of culture which is defined as dewviation,
labeling is carried out by the community towards criminogenic cultural
products through the media or legal intermediaries. Local dewviant
behavior shows the target ofcriminalization but accepted criminalization
develops as a cultural process. This research is important to analy=ze
how corruption which is a dewviant behavior can become a culture that

develops in Indonesia and haunts almost all aspects of people’s lives.”

Identification of problems: culture corruption behavior of politicians in
the parliament and bureaucracy in the reform era in Indonesia is still
ongoing corruption can be said as a culture of corruption that has been
so severe, that Indonesia is almost categorized as a kleptocracy country,
and as a countrv ruled bwv thiewves (klepto) and even has been spread of
wviral infections or COWVID-19.

Based on the theoretical analysis of corruption culture behavior
perspective white collar crime. there is three explanations about a goal
the offender wish to achieve when they doing a crime. First, white
collar criminals committed under their personal interest. Second,
they committed crime under their group or party interest and finally,

committing a crime to preserve their power interest. In this three cases

r AL Josias Simon Runturambi. 2017, The Meaning of Crime and Deviant Behawvior in Indonesian
Culture. Indormesian Arnthropology. WVal., 1. No. 2. p. 125-135
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of white collar criminal interest, not all of the offender can be easily
ensnared by law and sentenced. Many reason that can save the offender
from charge, it could be the official protection, guarantee from the ruler,

and the result of political bargaining among parties in the official state.

B. Cormuption, Collusion, anmnd Nepotism: A List of Culture
of Corruption in the Regime of The Third President,
BJ Habibie
The attempts to eradicate white collar crime on the reform government
after the fall of New Order government was began of the third President
of Republic of Indonesia who served only for 1 Year 5 Months since 21
Mawv 1998 to 20 October 1999 (Sindownews.com., 2014) It issued the Law
No. 28 1999 on the State Implementation that clean and independent
from KKN (Sindownews.com. 2015) specifically enacted the Law INo. 31
of 1999 as substitute of Law INo. 3 of 1971 on Corruption Eradication.
The government also issued Presidential Decree ™MNo.30 Year 1998 on
the Formation of Investigation Commission of State Officials Wealth
(KPKPN), KPPU, or Ombudsman Agency (Sembirin 2015).

The commitment to eradicate KEKIMN @ was conveved by the third
Indonesian President of reform era. when announced the members
of Development Reform Cabinet. But the commitment was tarnished
bwv the release of phone records of President and the Attorney General
(AMG), regarding disclosure and investigation of various corruption
criminal acts of the INew Order president so doubt the commitment of
corruption eradication. The case of white collar crime sticking out due
to the pressure of some INGOs such as TCW (Indonesian Corruption
Watch) is the case of Attorney General which resulted in the resign from
his post as Attorney General (Suara Merdeka, 2008).

ICW reported the Attornev General to the Armed Forces Militarv
Police on charges of accepting bribes from a businessman. who was later

freed from the investigation the Attorney. In his press conference, ICW
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revealed a number of personal accounts of Attorney General and his
wife, valued at no less than USD 9 billion, although salary as Attorney
General no more than $ 7 million (Tempo, 1999).

cC. Corruption, Collusion., and Nepotism: A List of Culture
of Corruption in the Regime of The Fourth President
of the Republic of Indonesia. Abdurrahman Wahid
The attempt to suppress and combat white collar crime by this fourth
president is done through of the Law enactment INo. 28 wears of
1999, namely the establishment of Commission for Investigation the
Wealth of State Ofhicials (KPKPIN) (Tragedi Sosial dan Sejarah, 2016)
Furthermore. it also established the Ombudsman Agency and the
issuance of Government Regulation WNo. 19, 2000 and then formed a
Joint Team on Corruption Eradication (TGPTPK), howewver, after
through a judicial review of the Supreme Court, TGPTPK finally
dissolved (Hulkum online, 2014). The dissolution was done because
TGPTPK considered not in line with Law INo. 31 of 1999. (Jaya. 2005:
75) The dissolution consequences of TGPTPEK, the fourth President are
considered not support the efforts to combat corruption (ICW, 2003).

During the fourth president of Indonesia is going direct fired against
two ministers involved in corruption cases without further action of law
enforcement through the judicial process. The two ministers involved
in these cases is Minister of Industry and Trade (JK) and the Minister of
State-Owned Enterprises (LS) (Sindownews.com, 2014) The President
in this case also considered by public is not able to show the leadership
that supports to the eradication of corruption. President freqguent
take meetings outside the presidential agenda even in places that are
inappropriate in his capacity as the state supreme leader. For example,
the president met with the son of the Second President of Republic
of Indonesia at Hotel Borobudur, whereas at the time he involved in
corruption cases and firing the Chief Justice. Then the conglomerate

(SW) through the Attorney General (MU) gave warrant to Termination
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of Investigation (SP3). Other cases that plagued this fourth president is
the case of Buloggate and Brunaigate (ICW: 2003)

D. Corrmuption, Collusion, and Nepotism: A List of Culture
of Corruption in The Fifth President of The Republic
of Indonesia. Megawvwati Sukarmo Putri

The new institution of law enforcement and white collar crimes during

the government of President Megawati was the establishment of

Corruption Eradication Commission (KPK). Before the Commission

formed the government has conducted a study of Law INo. 31, 1999 as

amended by Act WNo. 20 of 2001 on Corruption Eradication. Based on

Law M™No. 30 2002 on the establishhment of the Corruption Eradication

Commission then established the KPE (Sindonews.com., 2015).

Howewver, in line with establishment of the KPK the law enforcement
efforts against white-collar crime was assessed declined compared to
the previous reform period. International Transparency Society states
that lack of sharpness President Megawati in combating corruption
under human rights violations indicate the absence of the government’s
intention to create a clean government independent from corruption.
Based on the annual reports of international institutions of Political
and Economic Risk Consultancy, Indonesia recorded his worst score on
overcoming corruption during President Megawati (Indravana, 2008:

The corruption of culture behawvior perspective white collar crime are
reported byv the public after the formation KPEK was guite a lot. Less
than a year., KPK has received 1.452 reports from the public about
corrupt practices. Ten cases were followed up in the inwvestigation
process and already two corruption cases were successfully delegated
to the Corruption Court. The major corruption cases overcoime bw
KPK was corruption in the General Election Commission (KPU). The

results of investigations and inquiries of KPK has succeeded to throw
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the chairman and members of KPU as well as some employvees of

Commission Secretariat to prison (Police and Security Studies, 2011).

In addition, the case that sticking and dragging the involvement of
the Fifth President is legal case of BLBI (Bank Indonesia Ligquidity
Assistance). According to BPK audit the state losses estimated to reach
Rp.144. 54 trillion. Howewver, the National Bank Restructuring Agency
(BPPIN), which issued the Settled Certificate (SEKL) to bankers who
received BLBI funding issued SKIL. pursuant to Presidential Instruction
No. 8, 2002. Based on the instruction, the Attorney General issued a
Warrant to Termination of Investigation (SP3) for parties that receive
BLBI funds (Merdeka.com. 2015) Another gquite shocking corruption
case is corruption in congregation by Parliament member (DPRI>) of
West Sumatra that involved Gowvernor of West Sumatra and 43 of 55
members of West Sumatra DPRID 1999-2004. They were sentenced from
24 to 27 months in prison (ICW, 2015).

E. Corruption., Collusion., and NMepotism: A List of Culture of
Corruption in The Regime of The Sixth President of the
Republic of Indonesia. Susilo Bambang Yudhoyono (SBY)

In the first 100 days of work program of United Indonesia Cabinet,

President SBY declared the eradication of corruption culture behavwvior

with theme “Creating an equity and Democratic Indonesia’ SBY

actualize its support in Presidential Instruction NWNo. 5 Year 2004 on

Acceleration of Corruption Eradication to assist KPK on organizing

the report, registration, announcements and examination of LHEKPIN

(State Organizer Wealth Report). Based on the Instruction BAPPENAS

(WNational Development Planning gency) issued WNational Action Plan for

Eradication of Corruption (RAN PK) 2004-2009 (Hukumpalembang,

2015).

Anti-corruption team established during President SBY is Coordinating
Team for Eradicating Corruption (Timtas Tipikor) under Presidential
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Decree WNo. 11, 2005. The important task of team is inquiry, investigation
and prosecution in accordance with the law applicable to the case and/
or indication of corruption. Then seeking and arresting the offender
allegedly commaitting the criminal act as well as tracing its assets to the

optimal finance return (Police and Security Studies. 201 1).

The government period of President SBY can be said that of which many
ensnare corruption culture behawvieor the white-collar offenders. In law
enforcement the case of white collar crime was done without selective,
so no wonder in the administration period of SBY many politicians or
party cadres whether as state official or parliament politician entangled
in the law case. Here are names of state officials and politicians in the
circle of President SBY involved in white collar crimes

a. Minister of Youth and Sports as well as Secretary of High Council
of Democratic Party becomes suspected in corruption case of
development of Training Center and Education of Sports School
(P3SOINN) Hambalang, Bogor, West Java, sentenced 4 years in prison
(A ntaranews.coimm, 2014

b. General Chairman of Democratic Party suspects of gratification
related to development of Training Center and Education of Sports
School (P3SON) Hambalang., Bogor, West Java. The Cassation Court
sentenced 14 vears imprisonment with fine 57 M (Kompasiana,
coIry, 2015).

C. House of Representatives Members from Democratic Party., the
suspect of bribery scandal of athletes homestead, Palembang.
Anti- Corruption Court sentenced 10 yvears in prison and fine Rp 1
billion to restore state losses Rp 12.58 billion and UST>» 2.35 million
or around Rp 27.4 billion (Kompas.com, 2015)

. General Treasurer of Democratic Party becomes suspect for bribery
scandal of development projects SEA Games athletes homestead,
sentenced 8 vears in prison by the Corruption Court, Jakarta.

e. Members of Supervisor Board of Democratic Party become

suspected in bribery scandals of Buol Regent, Central Sulawesi,
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sentenced 2 vears 8 months in prison (Kompas.com, 2013).

Head of Work Unit of Oil and Gas Upstream Executive and the
Deputy Minister of Energy and Mineral Resources (ESDMN), a
suspect of bribery in Ministry of Energy and Mineral Resources.
Minister of Energy and Mineral Resources in this case is responsible
to this scandal.

Former WVice President and Governor of Bank Indonesia was rated
responsible for the Bank Century scandal.

General Secretary of Democratic Party, voungest son of President
SBY involved in corruption received US> 200 thousand. But until
now KPEK has not followed up the allegation.

Housekeeping emplovees of President SBY involved scandal of
Hambalang project. However, KPK has not set the status of the
suspect.

Members of Parliament RI from Democratic Party are touted

receive money from Chairman of SKEK Migas (JPPIN.com., 2014).

Other case of white-collar crime are sentenced during the Corruption

Court President:

a.
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Previous Indonesia Police Chief involved in corruption cases of
processing immigration documents while serving as Indonesia
A mbassador in Malaysia. Sentenced for 2 years.

Two Indonesia Bank officials as suspected in use of Y PPI funds
amounting to Rp 100 billion. Each was sentenced to four vears in
prisomn,

The Governor of Bank Indonesia suspects use of YPPI funds
amounting to Rp 100 billion, was sentenced to five yvears in prison,
Besan President along with another suspect becomes suspect
disbursements Indonesian Banking Development Foundation
(YPPI) amounting to Rp100 billion.

The prosecutor was caught accepting bribe 610,000 dollars from
obligor BLBI. sentenced 20 wears in prison, and the obligor

sentenced for 5 years in prison.



f. Project MNanager of Training Development and Procurement
training tools of Depnakertrans involved inflating additional
budget amounted to Rp 15 billion and Checklist Budget Rp 35
billion, sentenced 4 yvears in prison.

e Former Governor of Riau as well as Golkar Parliament members be
suspects corruption in procurement 20 units of fire trucks worth
Rp 15 billion, sentenced 4 yvears in prison.

h. Former governor of West Java and Director General of Regional

Auvtonomy Department of Interior became suspect in Damkar Case.

KPK also makes suspect Former Head of Program Management

Bureau, West Java and Former Supplies Head, Finance Bureau staft

in East Kalimantan and Chairman of Commerce Chamber and

Industry, Depok.

PPP Party Member of Parliament and District Secretary of Bintan

was caught in bribery case

=1
'

j- Golkar Party Member of Parliament and former Member of
Parliament who serve as Deputy Governor of Jambi receive

disbursement of Rp 31.5 billion from Bank Indonesia.

- Corruption,. Collusion. and Nepotism: A List of
Culture of Corruptiomn in The Seventh President of
the Republic of Indonesia, Joko Widodo (Jokowi)

The attempts of Jokowi government to eradicate corruption is

promoted through bureaucratic reform. Good governance will result in

professional office holders and high integrity. To implement this agenda

Jokowi President issued Presidential Instruction (Inpres) IWNo 7, 2015 on

Prevention and Combating Action of Corruption. This instruction is

elaboration and implementation of Government Regulation WNo. 55 2012

on National Strategy for the Prevention and Combating of Corruption

for Long Term 2012-2025 (PresidenRI.go.id, 2015)

According to ICW total case of corruption in 2014 during administration

of President Jokowi is 629 cases with 1328 suspects and total losses
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amounting to Rp 5.29 trillion. Four high state officials are decided to
be a suspect. Among them is Minister of Religious Affairs and Minister
of Energy and Mineral Resources. Then Chairman of Audit board
of Finance and Chairman of House Commission VII 2009-2014 In
addition., 43 heads of regions was suspected of corruption and mostly
from Golkar and Democrat Parties. WMeanwhile 81 parliament politician

members became suspected of corruption (Selatpanjang Post, 2016).

Indonesia Corruption Watch prowvides five record one yvear of government’s
performance in combating corruption. First, government still hostage to
the political parties interests, especially the supporters party. Second, the
performance on eradication of corruption., especially. the handling of
corruption cases by police and prosecutors are still far from expectations.
The performance in eradication of corruption is dragged into the noise of
laws, in particular criminalization and weakening KPK. The Prosecutor
Corruption Satgasus established in January 2015 has not produced
the results. The measures of prosecutor’s investigation are grounded in
two pretrial hearing involved Minister of State Enterprises Board and
WVictoria Securities Indonesia. The Prosecutor ended corruption case of
the fat accounts ownership of 10 heads of regions based on the findings
of PPATK. Handling corruption of misuse the Bansos funds in INorth
Sumatra Province became unclear since handled by the Attorney General.
Third, government is considered not able to save KPE from wealkening
efforts. Criminalization toward non active KPK leaders cannot be stopped.
Fourth, do not appear the strong regulation to support eradication of
corruption, such as Asset Confiscation Bill, Bill on Mutual Cooperation
(MWIL.A)., and Bill of Cash Transaction Restrictions. Fifth., government has
not fully implement 15 anti-corruption agenda as stated in INawacita
Program. This impressive an anti-corruption agenda is not a government

priority (Sindownews. com, 201 5a).

The case that draw most attention of Indonesian people both nationally

and internationally are corruption and desecration cases committed by
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Jakarta Governor. The corruption case that ensnared Jakarta Gowvernor
as suspect linked to the purchase of land in Cengkareng and Sumber
Waras hospital, but so far the case has not been decided. The expert
of Constitutional Law Yusril Thza Mahendra said, police, prosecutors
and KPE was too slow in dealing with this case (Sindownews.coirmn,
2016). Likewise, the cases of religion defamation is offending majority
of Indonesian Muslims and seized a long time and finally made suspect

status to Governor of IDOET.

About 800 securities accounts related to corruption and default payments
in PT Asuransi Jiwasraya (Persero) have been blocked. The blocking
request came from the Attorney General’s Office to the Financial
Services Authority (OJK) and was then executed by PT Kustodian
Sentral Efek Indonesia (KSEI). “All requests come from the Attorney
General’s Office and OJEK's anticipation to assist the Attorney General’'s
legal process.” said OJE Deputy Commissioner for Public Relations and
Strategic Management Anto Prabowo when contacted in Jakarta. Fridaw,
January 24, 2020. According to Anto, the number of blocked securities
accounts will continue to grow , it could even exceed 800. Because the
investigation process at the AGQO is still ongoing. According to himm,
the FSA and the Attorney General continued to coordinate intensively
to handle the Jiwasraya case. Previously, Jiwasraya was experiencing a
default condition of up to Rp 12.4 trillion. Then., the company was also
plagued by corruption issues involving the Managing Director of PT
Hanson International, Benny Tjokrosaputro. The country’s total loss is

predicted to exceed Rp 13.7 trillion.*®

In accordance with existing regulations, all securities account blocking
processes are carried out by KSEI. Howewver, the blocking order came
from the FSA. Since January 16, 2020, the Head of the Attornew

= Aftermath of thhe Jivwasraya Corruption Scandal, 800 Securities Accounts were Blocked hittps: 0
bBisnis.tempo.coSread /1292067 fatftermath-scandal-corrupton- jiwasraya-80. Accessaed MMarch
17, 2020 0O1L.00 a.rm.
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General’s Legal Information Center, Hari Setivono., has also mentioned
blocking the securities account. According to him. prosecutors’
investigators blocked the securities and securities custodian accounts
belonging to the suspects of the Jiwasraya Case. Then on January 22,
2020, it was the turn of the Indonesia Stock Exchange (ITDX) and the
OJK to suspend trading temporarily., aka the suspension of five shares
related to the Jiwasraya scandal. IDX Corporate Secretary Yulianto Aji
Sadono said the suspension was carried out as a form of commitment
by the capital market regulator to maintain orderly. fair and eflicient
securities trading. The decision to suspend refers to a letter issued by
OJK WNo. SR-11/PM..21/2020 on January 22, 2020. The letter contained
a Temporary Suspension of Securities Trading. The fifth is PT Inti Agri
Resources Thk. (ITKP), PT FEFurelka Prima Jakarta Thk. (LCGP), PT
Hanson International Thk, (MYERX), PT SMR TUtama Tblk. (SMIRU ),
and PT Trada Alam Mlinera Thlk. (TRAMN).

Government bureaucratic activities which are realized in the form of
projects, are conducive land for corruption. It is common knowledge
that project leaders get a “kick back™ of between 302 and 40% of the
project value (mavbe more, which will be shared with officials or their
superiors). For project partners who carry out project work, so that they
do not incur losses in working on the project, there is no other way in
bidding., except to “mark up™ the value of the project, or conduct EKEIN
with the tender committee. From this then arises the terms “wet office™
and “dry office”, which are considered only natural and do not feel that

illegally taking state property is a major crime.

G. Conclusion

In criminology, acts of corruption fall within the scope of white-collar
crime and are actually forms of action that are far more detrimental to
society than conventional crime. Howewver, the level of public concern
about the symptoms of this type of crime., because it is inwvisible, is

relatively not as high as that of conventional crime. In Indonesia, it
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can be said that crime in the form of corruption (KEKIM™N) has spread in
various aspects of people’s lives, for example in the fields of law and law
enforcement, politics, business, government bureaucracy, education,
and even in the religious field as people hawve been interpreted to
have happened. in the organirzation of Hajj. It is mot surprising that
Transparency International from the results of its survey places
Indonesia as one of the most corrupt countries in the world. Although
this form of crime is serious, the pattern of overcoming it does not

indicate seriousness. The proof, corruption continues.

Government bureaucratic activities which are realized in the form of
projects, are conducive land for corruption. It is common knowledge
that project leaders get a “kick back™ of between 30% and 40% of the
project value (maybe more, which will be shared with officials or their
superiors). For project partners who carry out project work, so that they
do not incur losses in working on the project. there is no other way in
bidding., except to “mark up” the value of the project, or conduct KKIN
with the tender commiittee. From this then arises the terms “wet office™

and “dry office”, which are considered only natural and do not feel that

illegally taking state property is a major crime.

By paving attention to the description abowve, then in an effort to tackle
the problem of corruption, if it is not intended to change or improwve
conditions conducive to corruption. then the effort will be in vain. For
example, the formation ofa Corruption Eradication Commission (KPK)),
which is more repressive, will not be able to do much in dealing with
corruption. Because the kleptocracy, which is a mirror, has eradicated
corruption in Indonesia, it needs to be fought by developing a culture
of anti-corruption and a culture of separation of assets from personal
property. Therefore, in tackling the problem of plentiful democracy,
it is necessary to involve criminologists and other relevant experts to
conduct in-depth research in order to explain various factors that are

conducive to the occurrence of corruption and design coping strategies.
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CORRUPTION CULTURE ON MANAGING NATURAL RESOURCES: THE

CASE OF POLITICAL CRIME “PAPA ASKING STOCK OF P1. FREEPORT
INDONESIA™

A, Dpening

The research of corruption culture in Indonesia is a very complex research
involved psychological, social, moral law and justice studies should be
carefully distinguished. Political crime. in criminology, was explained to be
a criminal act of offender that aimed to change an existing social culture
situation, change an established political order as well as to state and religion
in against the law. Szabo (2011:10) reveal that political crimes are those
infractions committed for reasons over and abowve the self-interest of their
perpetrator and which are an attempt to achieve changes of a political, social
or religious order. How to do the crime is contrary with opinion of many
society so the act committed is violation to the common law. Meanwhile,
Borgatta and Montgomery said that many western classical sociologists and
criminologists limit definition of political crimes only to crimes committed
against the state like treason, sedition., sabotage, terrorism, espionage,

subwversion and conspiracy (Solomon & Orvina, 2016).
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Corruption culture on Mmanagement natural resources in Indonesia
during this time refers to the treason act against the state or terrorism
act to date becomes top agenda of the state. However, during this
reform, although in the past it was also committed., corruption culture
is more prominent its handling on the criminal behavior of political
elite or state official which in the circles of power, particularly related to
the abuse of office authority or its authority, using public resources for

private purposes and power groups interests.

Corruption culture, the relationship between crime and power, actually
has been long and intimate. In particular, many people perceived
Suhartos INew Order regime to be a criminal regime because it’s
institutionalized corruption, collusion., nepotism and political crimes.
In reform era, the efforts to crack down political crimes committed by
poelitical elite and state officials, particularly related to the crime acts
of corruption, collusion and nepotism. Indonesian Government has
established institutions of corruption crime eradication, known as KPK

(Corruption Eradication Commission).

Since its inception 20 vears ago, the KPK with its surwveillance function
has been the greatest weapon against corruption and political crime
in Indonesia. Wiretapping and "hand capturing’ operations allows the
officer for rapid collection of evidence and led to arrests of hundreds
of national and regional politicians, state managers and officials, judges
and businessmen exchanging cash for political favors. But at the top
lewvel of political elite and state office the KPK’'s penetration has been
very limited. It has been unable to investigate the biggest case involved
a powerful figures like presidents, their spouses and children as well as
political bosses (Mulholland, 2016).

The number of cases that cannot be resolved., particularly the crimes
handling involved public officials or political bosses for 2 vears under

President Jokowi-JK administration since 2014-2016 shows clearly
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the performance of law enforcement that can be said still wealk. Tt was
alluded to Democratic Party Chairman, Susilo Bambang Yudhoyvono
(SBY) the sixth ex Indonesian president. SBY hopes the judicial process
for this government no longer enforced by intervention of power, since
people saw there is the inwvisible hand that makes the performance of
law enforcement in Indonesia become obstructed and deteriorated (Top
MNews, 2016).

B. A Brief on Corruption Cultwure within the Political
Crime
Corruption culture is crime behavior and act is not simply dominated
bwv the criminals on street such as theft. robberv. rape. murder., assault
etc. but also have penetrated in the parliament house government
bureaucracy and political domain. Sutherland (Ferguson 2010), the
crime in the first category is often related to “street crimes”, while the
other as “white color crime.” “political corruption™ and “political crime™.
This three last term are seldom related to penal law but a little They
almost identical in case who was doing the crime and under what interest
the perpetrator was done the crime, the locus the crime was done, either
in state or political domain. Before discussing about political crime in
Indonesian parliament, especially in the case "Papa Asking The Stock of
PT. Freeport Indonesia, this article will first describe at a glance the term

crime, white color crime., political corruption and the political crime.

Standard definitions of corruption of cuture, in society, identical with
all behawvior that breaks the criminal law or including dimension such as
‘ewvil act. According to Reiner (Tierneyv, 2006:13) definition of crime as:
an illegal act, omission or event, the consegquence is that the perpetrator,
if he is detected and decided to prosecute, is prosecuted by or in the
name of the State. Reiner uses these statements as a means to explain
that lawwvers hawve for a long time accepted that no human activity is
criminal and deviance is not a quality of the act the person commits, but

rather a consequence of the application by others of rules and sanctions.
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Therefore, the deeds of perpetrator can be categorized as “crime™
when it involves all the act that may cause the harm. danger, damage,
destruction or disadvantage of others people. The people feel threatened
to the consequence of doing this act. In addition the deeds that has been
recognized and agreed bwv the society may cause harm and disadvantages
and furthermore the society give response again the deeds by punished

the perpetrator.

Furthermore., what about corruption of culture perspective white collar
crime? Sutherland, a sociologist and pioneer of white-collar crime,
defining this term as "a crime committed by respectability person and
has high social status in his occupation.” Sutherland used the term of
white-collar crime to differentiate the crimes committed by professionals
and those in the upper echelons of society (who typically wore white
shirts with their business suits) from common or “street crimes™ such
as robberyv, murder, or assault. It was also to highlight that thiese newlw
identified white-collar crimes did not involve wiolence or threats of
violence but were often identifiable by their basis on fraud, and craft

(Ferguson, 2010).

Sutherland expressed that corruption of culture perspective white-
collar crime was not an isolated phenomenon, but a significant part
of the landscape of criminal behavior. White-collar crime has for the
most part been treated as a dewviant case, it is used primarily to provide
a contrast to the common crimes and street criminals. The white-
collar criminals were often middle-aged men of respectability in high
social status. Thev lived in affluent neighborhoods, and theyv were well
respected in the community. Sometimes he stressed that the crimes
committed by individuals of high status, while at other times he stressed

crimes carried out of one’s occupation (Weisburd & Waring, 2004).

According to Gois white-collar crime involves the abuse of power by

persons who are situated in high places where they have opportunity

Undaer The Table: A Corruption Culture In Indonesia From The Parspective OFf Criminoalogy and Loaws



for such abuse. White-collar crime refers not to the social positions
of offenders but rather to the context in which white-collar crimes are
carried out or to the methods used in their commission (Weisburd &
Waring, 2004 ) Albert J. Reiss and Albert ID. Biderman proposed that
“swvhite-collar violations are thiose violations of law to which penalties are
attached that involve the use of a violator’s position of significant power,
influence, or trust in the legitimate economic or political institutional
order for the purpose of illegal gain, or to commit an illegal act for

personal or organizational gain (Benson & Simpson, 2009).

Corruption culture perspective white-collar crime is also synonymous
with the full range of frauds committed bw business and government
professionals. These crimes are characterized by deceit. concealment,
or violation of trust and are not dependent on application the threat
of physical force or wviolence. The motivation behind these crimes is
financial --- to obtain or avoid losing monevy, property. Oor services or to

secure a personal or business advantage (FBI, 2016).

Some definitions above show that white collar crime is a crime
committed bwv respectable people with high social status associated with
the job or position held. The perpetrators usually do not use threats or
wviolence aimed at obtaining unauthorized personal benefits by way of
abusing the power, office. influence and trust given. White collar crime

can occur either within a company or country.

The crime are built in the white collar crime term basically not far
different with the term of political corruption. It can be described as the
abuse of thie public roles or public official and resources for private benefit
(Johnston, 2005) It means that all form of transgression acts committed
by a people in using public resources based on his public official role for

personal interest can be categorized as political corruption.

This, what about political corruption? Political corruption is the abuse
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of entrusted power by political leaders for personal or private gain., with
the goal of increasing power or wealth. Political corruption should not
involve undertaking of money; it just take the “trading in influence” or
granting favours that poison politics and threaten democracy. Political
corruption involves a wide range of crimes and illegal acts committed by
political leaders before, during and after leaving office. It is perpetrated
by political leaders or elected offaicials who have been vested with public
authority and who bear the responsibility of representing the public
interest. There is also a supply side to political corruption— the bribes
paid to peliticians — that must be addressed. Political corruption is
an obstacle to transparency in public life. In established democracies,
the loss of faith in politics and lack of trust in politicians and parties
challenge democratic wvalues. In transition and developing states,
political corruption threatens democracy and makes wvulnerable the

newer institutions of democracy (Hodess, 2004).

Then, what about the corruption of culture? Corruption of corruption
is the abuse of entrusted power by political leaders for personal gain or
private, with the aim of increasing wealth or power. Political corruption
should not involve exploitation of moneyv; political corruption only do
the “trade” effect or relief is political poison and threaten democracy:.
Political corruption cowvers a wide range of crimes and illegal acts
committed bwv political leaders before. during and after the release
positions. Political corruption do political leaders or elected officials
who have been given public authority and the responsibility to represent
the public interest. Political corruption is an obstacle transparency in
public life. ITn established democracies, the loss of trust in politics and
a lack of trust in politicians and parties are challenging the democratic
values. In transition countries and developing, political corruption
threaten democracy and democratic institutions makes it vualnerable
new (Hodess 200<1).

Curruption culture on political crime involwves political decision makers.
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It takes place when the politicians and public official, who are entitled
to enforce the laws in the name of the people. are themselves corrupt.
Political corruption is when political decision-makers attempted to
sustain their power, status and wealth. Political corruption not only
leads to the misallocation of resources, but it also affects the manner
in which decisions are made. It manipulate political institutions and
procedural rules, affects the government institutions and political

system, and frequently leads to institutional decay (Amundsen. 1999).

Furthermore, Amundsen said corruption culture on political crime,
which usually supported by the ruling government should be considered
as one of the basic modes of operation ofauthoritarian regimes. It is one of
the mechanisms through which the ruling government or authoritarian
power-holders enrich themselves. Therefore, political corruption for the
authoritarian power is not a disease should be avoided, it is in fact a
deliberate, wanted and applied practice; it is one of the rulers modes to
enrich and control the economy. As consequently, political corruption is

a "normal” condition in the corrupted ruling government.

Corruption culture on political crime, therefore, to be a mean of public
officials to perpetuate and maintain their power, position and wealth
illegally and damage the state. Political corruption has also become a
wvehicle to sustain the political parties that support it. Political corruption
as well as other corruption crimes gradually undermine the democratic

order built and depriving the people’s welfare.

MNoww, what the relationship of crime, white collar crime and corruption
of culture on political with “political crime”™? Many sociologists and
classical criminologists especially those of the western societies most
tend to limit the corruption of culture on political crimes only to
crimes committed against the state like treason. sedition. sabotage,
terrorism, espionage, subwversion and conspiracy Basically. in-depth

and critical analysis to the concept would make one agree that there is
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more dimensions of political crimes such as other politically motivated
crimes in search of power like in the case of crimes committed in search
of wealth (Solomon & Oryina, 2016).

Louis Poral has postulated a broadened wiew of corruption culture on
political of economic crimes as a criminal offenses which are committed
in the course of political activities, such as theft from public funds,
corrupting police officers, or misuse of power by officials and it can be
categorized as the pseudo-political criminal act (Schafer, 1971) The term
corruption on culture on political crime is used also to signify illegal acts
that are designed to undermine an existing government and threaten
its surwvival. Political crimes can include both wiolent and nonwviolent
acts and range in seriousness from dissent, treason., and espionage to

terrorism and assassination (Ross, 2003).

Corruption culture on political of economic crime in this studyv does
not talk about the crimes committed against the state like treason,
sedition, sabotage, terrorism, espionage, subwversion and conspiracy, but
the offence act committed by state or public official to maintain their
own power, official and wealth through using an unauthorized public
resources for their private or group gain. The political crime in this
research was the crime act were commeitted by political elites, corporate
and government official who involved in the case of “papa asking the

stock; of PT Freeport Indonesia

C. The Abuse of Power to Maintain Political Power:
The Case of “"Papa Asking the Stock of PT. Freaport
Indonesia™

Corruption culture on politic crime the case “papa asking the stock”

have been much discussed when Minister of Energy and Mineral

Resources. Sudirman Said reported the recording of conwversations of

the Chairman of House of Representatives, Setya Novanto, President

Director of PT Freeport Ma'roef Sjamsoeddin and Mining and Oil and
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Gas Entrepreneurs Riza Chalid to WMEKID. What actually the interests
behind this meeting so that Chairman of the House of Representatives,
Setya Novanto dared to profiteer name of President Jokowi and WVice
President Jusuf Kalla to discuss the renewal of the contract period of PT.
Freeport before expired in 2021 became an interesting problem in this

research.

As it is known, the giant mining company from United States, PT
Freeport Indonesia (PTFI) during two yvears of Jokowi-JK administration
has spawned some important news, among them cases of “Papa Asking
The Stock”, thye extension of export license for concentrates, the debate
of stock divestiture, to the breakdowns in thousands of PT.Freport
Indonesian workers. The divestment became one reguirements of
contract extension of PT. Freeport Indonesia would expire in 2021 in
the agenda of this meeting. This case actually has given the advantage to
PT Freeport Indonesia, because the results of meeting the PT Freeport
Indonesia can still exporting concentrate after government extended the
concentrate export license until January 11, 2017. Whiile the concentrate
export license has run out August 8, 2016 and in fact only can be done
simultaneously with the extension license contract extension. In fact, PT.
Freeport Indonesia has not fulfilled its obligations perform downstream
or processing the mining products into wvalue of mine by building a
processing plant and refinerv (smelter) in accordance to Law MNo. <.
2009 on Mineral and Coal Mining (Wining). Until this case sticking PT.
Freeport Indonesia building of smelters have not materialized (Jumadil
End., 2016).

The majority faction in the Council Honor Court (WIKIY>) assesses that
the Chairman of House of Representatives, Setya WNovanto has commaitted
an offense for holding meetings and conduct of agreement with the
Director of PT Freeport Indonesia, Maroef Sjamsoeddin together
with Mining and Qil and Gas Entrepreneurs Riza Chalid related to the

contract extension PT. Freeport Indonesia and the divestment of stock
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which in fact bevond their authority. It also has violated the prohibition
for the Parliament members had intercourse with partner for a specific
purpose with aim to collusion, corruption and nepotism. Therefore, in
accordance to Article 39 of Law MIID3 that in terms of MK handling the
cases of severe ethical violation and impacted on the dismissal sanction,
MEKD formed ad hoc panel (Cerana INet, 2015).

The settlement of this case shows some awlkwardness that illustrate many

interests involved. So the only way is best to safeguard their interests is

to free the Chairman of House of Representatives, Setya INovanto from
the reported violations errors. Some awkwardness were revealed among
other things:

1) All judges MIKD (13 judges) who initially agreed to do an open
hearing, changed approve a closed hearing to hear explanation
from the Chairman of House of Representatives, Setya INovanto.

2) A s the reported the Chairman of House of Representatives., Setva
Novanto refuse to answer questions if associated with the recording.
The reason is the tape was invalid and should be considered non-
existent, while he recognized the existence of meeting.

3) Riza Chalid not meet the call and went abroad. Surprisinglyv, as a the
keyv witness there is no blocking effort made to bring the witnesses
or presented forcibly.

) Sudirman Said pretend innocent in his department who was
intervened by the Chairman of House of Representatives, Setyva
Novanto, whereas he has in fact been aware of the intervention 4
months before reporting to MKID.

5) MMaroefSyvamsuddin, as President Director of PT. Freeport Indonesia.
He appeared with a professional the logic of the foreign corporations
who wish entrenched and continue straddling Indonesia’s natural
resources, still fighting for PT Freeport Indonesia can continue to
operate at least 20 vears and mentioned a nmnuamber of emergency
situations that will face Indonesia if the contract is not renewed.

o) The President Jokowi responded by showing his anger, because his
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7)

8)

9)

name has been misused in the agreement. Howewver, surprisingly
he was not responding to the judicial process when MKD decided
innocent (MNasti, 2015).

Jusuf Ealla (JE) as Wice President chose to be Soedirman Said’s
defenders and blame the Chairman of House of Representatives,
Setya Novanto and trying for Sudirman Said in this case not
displaced from the working cabinet.

MKID grant the Chairman of House of Representatives, Setya
Novanto and said the recordings evidence obtained is unauthorized
despite the recording content is true and valid. because it is done not
at the behest of law enforcement, so that cannot be used as evidence
in criminal case. Armed with the decision of the Constitutional
Court WNumber 20 /v PUU-XIV / 2016 dated 7 September 2016,
the Setya Novanto Council urged the Council Honor Court to his
wvindication and honor.

MEKID grant the demands of the Chairman of House of
Representatives, Setyva INovanto commit a review of the decision
of MKIDD and decided: 1. grant application for review the trial
process under the complaints case of Sudirman Said. 2. declare the
trial court did not fulfill the legal requirement to give Decision of
Conduct for by the Constitutional Court Decision No. 20 /f PUU-
XIV f 2016 dated September 7, 2016 that evidence of electronic
records as evidence in the main trial process of WMIEKID> is invalid. 3.
restore the dignity of the Chairman of House of Representatives,
Setya NNovanto and other parties involved in the trial process of
MED. (dMustain, 2016).

Corruption culture on political crime., at The Case “"Papa Asking The

Stock” was recognized has been detrimental to the state and society

because the presence of agreement has been granted an extension license

to export concentrates that shoould not be done prior the filing back of

a contract extension in 2019. This case has caused a very large losses of

the state caused the damage of political crime is greater than the damage
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of street crime. Chambliss. (2001) exemplified the report of The Joint
Economic Committee of the U.S. Congress estimating the damage due
to street crime every year for $ 4 billion. While the report of The Senate
Judiciary Subcommittee on Antitrust and Monopoly, estimates the cost
of corporate crime (state) more than $ 200 billion one year --- five times
from the cost of street crime. The meaning is the state damage caused by
political and corporate crime is four times greater than the losses caused

by the street crime.

Theoretically, there are two possible scenarios underlying corruption
culture on case of “"Papa Asking The Stock® That what is happening and
desirable in this case wiolated procedures that should be committed,
either from government or corporate parties. It was possible to cover
the ewvil plans of agreement that will be, in the process and has been
implemented. The case of “papa asking the stock’ also raised the

possibility as a way of the issue diversion.

A nother possibility is to prepare divestment design like the extension of
previous contract that not be input for government and society welfare
but be a cone for group of peoples. As happened in the extension of
previous contract. The stock divestment may also be used as a bargaining
position that the construction of smelter to be resolved immediately.
According Chambliss (2001) for cowvering the purposes of a crime
variety of ways can be done by the law enforcement and politicians such
his statements. “INot only the law enforcement officers who can hide
behind the smoke screen of street crime. The politicians also can deflect
other issues to avoid responsibility™. The meaning is that plan to crime
can be done with take shelter behind the crime he was created itself, as a

way to divert attention of society from more fundamental issues.

This situation can be seen from the way the American large companies
perform an imaging issues to cover a big case happened. For example,

when Bill Gates of Mlicrosoft in the investigation of monopolistic
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practices in 1997, its contributions to political parties increased in 1998.
A few davys after a judge found Microsoft liable for violations of antitrust,
Gates being a guest at the White House, he was posing with President
Clinton and president of the World Bank. The tobacco industry raised
its contributions of political campaign when threatened with imposition
of law that would raise the taxes on cigarettes and forced to pay billions
of dollars as compensation for medical costs caused by smoking
(Chambliss, 2001).

The corruption of culture on case of ‘Papa Asking The Stock’ reported
by Minister of Energy and Mineral Resources (ESIDM), Soedirman Said
from the recording results ofthe meeting between the Chairman of House
of Representatives, Setyva Novanto, President Director of PT. Freport
Indonesia WMaroef Sjamsudin as well as the Mining and Oil and Gas
Entrepreneurs Riza Chalid some time ago, according to some economic
and political analvsts load sewveral scenarios, including: According to
the economic observer, Ichsanuddin Noorsy there are some scenarios

in case of ‘Papa Asking the Stock® PT Freeport Indonesia, among others.

The government in this case the Mlinistry of Mineral and Energwv
Resources has missed published Memorandum of Understanding
(MOU) dated July 24, 2014, which contains about the renewal license
on export 775,000 tonnes of copper concentrate for thie next six months.
The events of meeting President Director of PT. Freeport Indonesia,
Ma'roef Sjamsoeddin, the Chairman of House of Representatives, Setya
Novanto, and he Mining and Oil and Gas Entrepreneurs Riza Chalid
actually shiows if PT. Freeport Indonesia requires to export concentrate,
the case of ‘papa asked the stock” just as an angler not related to matter
of thhe contract renewal, because the extension of contract included in

other negotiations (Metrotvnews, 2015).

According to PDIP Peoliticians, Effendi Simbolon the scenario of

‘Papa asking the stock’ is essentially constructed as diversion of public
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issue concentration. The goal is how nobody touched the corporation of
Indonesia and PT Freeport Indonesia. According to Effendi Simbolon, Rini
Soemarno (Minister of BUNMIIN) and Sudirman Said is spearheading of the
McMoran interests (Own Stock of PT Freeport). Effendi said many officials
and businessmen who have been part of conspiracy of the case “papa asking
the stockl In fact, he was sure, oil entrepreneur at once the elder brother
of Minister of State Owned Enterprises (BUNMN) Rini Soemarno, Ari
Soemarno certainly be in behind of the game played by Sudirman Said, who
became the representative of P T Freeport (political Radar, 2015).

According to the Indonesian Political Economy Association Observer
(CAEPI). Salamuddin DMaeng there are three points behind the case of
‘Papa asking the stock® First, PT. Freeport Indonesia is seen have not
give contribution in terms of state revenue. Secondly, there is an effort
to divert the divestment from government to a particular party. Under
the provisions of work contract PT. Freeport Indonesia must divest the
stock 51 percent to the government. There are scenarios of political
elite to political engineering that the divestment do not fallen into the
government hands but fell into private hands. Third, Daeng assess there
is tendency of mMmining companies to avoid the Mining Law MNo. 4 of
2009 which requires building a smelter in the country. Since, there is no

companies that build the smelter (Daeng., 2015).

D. The Criminology Study of the Case “Papa Ask for
Shares™ of PT. Freeport Indonesia: An expose on the
Cormrmuption Culture in Indonesia Governmeant

Perhapsitis notwrong to sayvthatthe numberofcasesofcorruption culture

among politicians and power holders of Indonesian administration at

this time to be an evidence of how big a social influence of bad culture
inherited from the nation since the days of empire, colonial, old order,
new order and reform era. The bad culture is the corrupt behavior of
public officials, which should actually provide protection and welfare to

the people and not to put its own interest and group.
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The corrupt behawvior condition of society inherited bwv this nation
continues to imprint and became driving as well as inspiration of bad
behavior for most society, although numerous attempts of prosecution
and eradication of political crimes or corruption has always been
program in each government period in power. Wlertons idea of ‘social
structure and anomie’ in his book “Social Theory and Social Structure)
show a correlation with Durkheim’s theory in criminology tradition
known as “strain theory. Merton explains the strain theory to answer
the guestions that common reason possibility of giving the impression:
whether “faulty’ social conditions. makes some people deviated. Merton
committed at the sociological level analysis, where the source of m
dewviation can be traced from the nature of social structure. He reject
individualization effort of deviation cause, he found that dewviation were
born in the certain group, not because of men composed the bioclogical
tendencies but because they provide response in normal social situations

where thieyv are within it. (Tierney, 2006).

These facts illustrate that in strain theory the behavior of society not born
from individual behawvior. The behawvior of today’s society is a response
to or from social situations thev have experienced before. The dewviant
social conditions could be the driver of individuals or communities
dewviant behawvior. Political crimes and corruption committed by the
society is reflection of social behavior which are ever made public before.
The corrupt behavior exhibited by state and company official in the
vcase of ‘papa asking the stock, cannot be separated from the social
structure and culture had been inherited of this nation. Lafran Pane
(2012) the establishment initiator of HMWII sawv that the corruption culture
in Indonesia growing through 3 phases of history, namely:; the Empire
period, the Dutch colonial period and modern times recently. In the
empire periode, the corruption culture recorded how intrigue scramble
oh power was done in Singosari Kingdom., Demak Kingdom., Banten
Kingdom and so on. Kingdom period have contributed implanting

embryos of opurtunisme of the nation. For example, the existence of
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“courtiers™ that tends to be nice to draw the king’s syvmpathy or sultan.
This circle is considered to be embryo of the opportunistic that has

corrupt character in our recent administration order.

In the Dutch colonial period the corruption practice start come into the
socio-political and culture system of Indonesia nation. The corruption
culture of colonialist was built during 350 wyears. They choose local
leaders deliberately to made as the political clown used to control their
powers administrative area., such as headman. furmernggung, and other
officer which is the colonial Dutch people to maintain and supervise
the certain territorial areas. They appointed and employed by the Dutch
to harvest tribute or taxes of the people, used by colonists to enrich
themselves by sucking the right of Indonesian people. In explicit, the
colonial culture practicing this hegemony and dominance educate
Indonesian people not hesitate to oppressive their own nation through
the corruption behavior and practices. Furthermore, in modern times
the dewvelopment of corruption practice begins when the Imndonesia
nation free from colonial bondage. Howevwver, the corrupt culture was
inherited since the days of Kingdom and Colonial does not necessarily
disappear. The corruption, collusion and nepotism culture to be more
obwvious in shape at the democratic era. This is reflected from the
government officials behavior from the old order of Sukarno, Soeharto’s

New Order until the President of the current reforms era.

The depiction of Indonesian political crime history above explaining
how the cultural and social behavior of society, in this case, the crime
behavior became a part of culture or social behavior can influence and
encourage similar behavior on the society afterwards. That mean a crime
behavior existed currently cannot escape from the culture influence
and social behawvior of the previous society. The previous culture and
behavior of society become learming for the culture and society behavior

afterwards.
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The behavior crimmes never escape from the motives and objectives of the
implementation of a crime. In the case of “papa asking the stock’, there
are many conflicts of interest, whether individuals, groups, corporate,
poelitical parties and government interests. Interests of the government
have a relationship that cannot be avoided with the individuals., groups
and political parties interests. Political crime involved the government
officials would be a political crime if government officials involved to

play an important role in organizing the laws to protect its interests.

The government political crimes related to his belief in political
sovereignty. Public acceptance of a political crime depends on the level
of government policy which considers it as a legitimate policy. This
mean that the crime accepted by the society when the ruling government
policies assumed it as a legitimate act. Therefore, the political crimes
committed by political elite and the ruling government officials will
alwawvs hide behind the political sovereignty. Consequently some people
will judge right or justify the political crimes committed by the political
elite or powerful government ofhicials although basically the policy is

wurnlawwful.

Corruption culture committed by the Chairman of House of
Representatives, Setya Novanto, President Director of PT. Freeport
Indonesia Maroef Sjamsudin and Rirza Chalid essentially aimed at
securing its interests by utilizing their position and power. According
Clinard & Quinney (1973) in addition to political crime the crimes act
they did could also be categorized as occupation crime. This means
that the rales of employvment or occupation is created in such a wawv
to protect their occupation. The perpetrators generally work the same
offense together with occupation activities. Before committing the
crime, they rationalize beforehand carefully the plan of crime. Some
of occupation, or a occupation group, tolerates or even supports such

crimes. This crime is generally done respectable people.
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The happv ending case of "papa asking the stock’, in which the Chairman
of House of Representatives, Setya INovanto, is not innocent, vindicated
his name, reappointed as the Chairman of House of Representatives
after his resignation., and no conwvictions of all those involved in this
case, was a case example of political crimes successfully implemented.
The society considers this case has been resolved and did not know many
people have been benefited. The settlement of this case can be regarded
as a win-win solution. The political crime in this case of “papa asking
the stock’” showing how the political criminals have to count maturely
in their actions. In the classic criminology Sandra Walkate (2002)
says that the main characteristic of classical criminology is essentially
the assumption that the perpetrators are individually involved in the
decision making process are taken into account rationally when going
to commit a crime. This means that one character of the perpetrator is

doing rational calculation before committing a crime.

One form of a rational calculation to corruption culture on political
crime in the cases “"Papa Asking The Stock™ is the government’s actions
taking de-penalization. It's means made the case actually in the criminal
realm just put in another realm that is the civil realm or even simply
categorized within the offence realm of code of conduct for board
members as in the case of ‘papa asking the stock” involved the Chairman
of House of Representatives., Setyva MNovanto, According to Simanjuntalc
(1981) in the de-penalization process, criminal sanctions are removed
at the criminal threatened behavior. The criminal gqualification omitted,
but the nature of the fight or unlawful was retained. The settlement of
the case was entrusted to the other realm. such as the ciwvil law realm,
administrative law, or otherwise. In this case, as is known the solution

just decided as the violation case of the code of conduct.

In the settlement of legal cases. the law enforcement officials and
prosecutors want to give punishment. They want the guilty man be

punished even though they are not enough evidence to conwvince the
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judge. The demands for punishment encourages law enforcer planting
the evidence, to doctor the evidence, and lied in front of the court.
(Chambliss. 2001). In the effort to de-penalization the case of “papa
asking the stock™ which should come into the criminal law was changed

into the offense to the ordinarv code of conduct.

Based on the scenario corruption culture of political commaitted in the
case of ‘papa asking the stock, the decision of law enforcement to de-
penalization the case, and the settlement of happy ending case can be
assumed if this crime drama of politics crime may have been agreed by the
perpetrators, so in the final result the society accepted that the complained
parties, thie Chairman of House of Representatives, Setyva INowvanto was
innocence, that this case was not detrimental to the state, and that the
Chairman of House of Representatives, Setya Novanto is entitled to
reoccupy his position as the Chairman of House of Representatives after
resigning during play the political crime drama. According to Chambliss
this phenomenon is closely related to the form of ‘organized state crime’
that is the crimes committed by the state officials in connection with the
policy (Carrabine, et.al, 2009). Meanwhile, according to Smith, (2006),
political crime in this case including the state crimes against democracy
(SCAD). That is a crime involved the use of illegally state authority and
resources by the public officials to achiewve a specific goal. The organized
state crime and state crimes against democracy is the form of organized
political crime committed by the political elite and public officials
to the state for obtaining personal gain or group to sustain the cost of

maintaining their position or power.

E. Conclusion

The case of "Papa Asking The Stock™ PT. Freeport Indonesia is a very
complex case of corruption culture on political crimes with perfect
design of political game represented bwv the political elite. government
and corporate. The perfection of political crime design involved the

state officials such as the Chairman of House of Representatives, Setya
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MNovanto, MhMinister of Energy and Mineral Resources Soedirman Said,
President Director of PT. Freeport Indonesia Maroef Sjamsoeddin,
Mining and Oil and Gas Entrepreneur Riza Chalid, scalp the name of
President Jolkowi and Vice President Jusuf EKalla as well as mentioned

the involvement of other important state officials and political elite.

This perfection of ewvil design culminated in happy ending case. The
wvindication of the Chairman of House of Representatives, Setya
Novanto, and restoration the abandoned positions temporarily during
the trial. Based on decision of Constitutional Court and the Council
Honor Court the Chairman of House of Representatives, Setya Novanto
is stated not guilty, which means not wviolating the code of conduct
for board members although obwviously there is a wviolation. Evervone
involved in this case is implicitly decided innocent including the key
witnesses the Mining and Oil and Gas Entrepreneurs Riza Chalid.
President Director of PT. Freeport Indonesia Maroef Sjamsoeddin and

Sudirman Said as Minister of Energy and Mineral Resources.

The research findings revealed the existence of corruption culture
on political crime agreement scenario in case of "Papa Asking The
Stock” thiat are provoking the extension of concentrates export license,
diversion of issues and political lobbying to suppress stock divestment
and smelter development. The nature of social structures and socio-
cultural situations. responses to social situations and relationships
with the perpetrators affecting individuals and groups crime behawvior.
A previous social culture behavior encourages learning in behavior
at the society afterwards. State creates the crime laws to protect and
maintain its power. The perpetrators rationalize the criminal act on
securing and save their interests. Rationalization of corruption culture
on political crime in the case of "Papa Asking The Stocks” bring forth
the law de-penalization mitigating and generating a verdict not guilty to
the perpetrators. Corruption culture on political crimes identical with

crime organized state or state crimes against democracy.
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4 . Chapter 4

POLITICAL CORRUPTION MODEL IN INDONESIA: A REVIEW OF WHITE
COLLAR CRIME IN PARLIAMENT AND POLITICAL PARTY

A, Dpening

Corruption has been a chronical problem that struck Indonesian nation.
Although efforts to eradicate corruption has been done by government
since reformation era, but has not seen a convincing signs that this
problem will be resolved immediately. Indonesia was still among the
top ranks number of corruption in the world. Eradicating corruption
in Indonesia is not as easy as turning the hand, it take high integrity
of law enforcement and government through a long process. since the

corruption has become a culture that is deeply rooted in all areas of
community life.

Corruption has affected the government system as well as commmunity life
massively. The most severity of corruption in Indonesia, so to overcome
it required wvery strong legal instrument on handling this situation

(Miuladi. 2005). The criminal act of corruption have contaminated the
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behavior of public officials from the highest to the lowest level. Therefore,
Bung Hatta said that corruption in basically has rooted in the culture
of Indonesia (Supeno, 2009). The forms of corruption is vary, ranging
from common to extraordinary practices. The corruption happens are
most linked to various wiolations by individuals or groups against the

public policy or regular procedure (Kurniawan, 2009).

The term “corruption”™ comes from the Latin word corruptio or corruptus
copied into various languages. In English., corruption or corrupt, and
Dutch coruptie. Literally the term is interpreted as evil, rot, or dishonesty.
Black’s Law Disctionary (Black; 1979) defining corruption:

“... an act done with an intent to give some advantage
inconsistent with official duty and the rights of other. The act
an official or fiduciary person who unlawfully and wrongfully
uses his station or character to procure some benefit for

himself or for another person., contrary to duty and the rights

>

of others™.

World Bank and Transparency International (TI) defines corruption as

the misuse of public office for private gain. Under this definition. Petter
Langseth explains:

“As such, it involves the improper and unlawful behaviour of
public- serwvice ofhicials, both politicians and civil servants,
whose positions create opportunities for the diversion of
money and assets from government to themselves and their
accomplices (Langseth; 1999)

‘Corruption’ represents normative perception of capitalist ‘excess’:
the culmination of systemic process of collusion among economic
and political elites that resulted ‘re-confusion” of public and private

spheres (Girling, 1997). Corruption is understood, and referred to, as
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the private wealthseeking behaviour of someone who uses state and
public authority, or misuse of public goods by public officials for private
ends. Corruption is when individual are misusing public authority they
are bestowed for private benefit (Amundsen. 1999) Thus, corruption
involves breaching the trust, by a person in a position of trust, who acts

on private basis illegitimately (Kaye., 2007)

In Indonesia, the juridical term of corruption has been stipulated and
regulated in the Law No. 31, on Eradicating Corruption is the acts
causes the financial loss of state in a way against the law or abuse of
the authority. bribery, embezzlement in office, extortion. cheating,
conflict of interest in procurement and gratification. The criminal act
that have similarity on breaching the law like corruption is “collusion™
and “nepotism”, hence come up the term KKIN (Corruption, Collusion
and Nepotism). The Law No. 28, 1999 on Implementation of Clean
Government Free from Corruption, Collusion and Nepotism amended
by the Law INo. 20. 2001 on Implementation of Clean Government Free
from Corruption, Collusion and INepotism. Therefore, it can be said that
corruption is a criminal systemic process of crime of abusing the power
or authority to get improperly advantage for benefit of himself or his
group that against the law and cause the financial loss of state. The crime
act of corruption in Indonesia has become so chronic and has even been
done overtly either in the legislative, executive and judicative lewvel in
the government structure. The most concerned this corruption acts is

actually supported and protected on the mutual interests basis.

According to ™MNorman Johan Powell, (Grossman., 2008) there is four
understanding of political corruption. First, “political corruption is
patently illegal behavior in the sphere of politics”. Second, “political
corruption relates to government practices that, while illegal, may be
improper or unethical™ Third., “political corruption involves conflict of

interest on the part of public officials”, and fourth, “political corruption

also has an ethical, rather than a legal, basis; it related to political behavior
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that is nonresponsive to the public interest™. Gerring & Thacker (2004)
said that political corruption, is an act by a public official or with the
acquiescence of a public official, that violates legal or social norms for

private or particularistic gain.

Political corruption involves political decisionmakers. It takes place
when the politicians and public official, who are entitled to make and
enforce the laws in the name of the people, are themselves corrupt.
Political corruption is when political decision-makers use to sustain
their power, status and wealth. Political corruption leads to resources
misallocation and affects the way in which decisions are made. Political
corruption is to manipulate political institutions and procedural rules,
affects the government institutions and political system., and frequently

leads to institutional decay (Amundsen. 1999).

The political corruption crime acts is always associated with the political
constellation situation and conflict of interests arise among the central
and local parliament members (IDPR/ID) and political parties or in
bureaucratical structure of government. The political corruption in this
context is corruption done by parliament and political parties members
who are caught in the criminal acts of corruption. The forms of their
corruption behavior is from planning process in parliament, budgeting
to implementation of planning result. It includes briberv occurred during
the process (IDasahasta, et al., 2013) This situation is called Lord Scod
(Kaye, 2007) as “gerrymandering”. The granmandering constitutes the
manipulation of constituency boundaries for party political advantage,
is a clear form of political corruption. So, it would be any misuse of
municipal powers, intended for use in the general public interest but

used instead for party political advantage.

The term of parliaments and political parties in the political corruption
study in Indonesia related to high state institutions, i.e., regional and

local House of Representatives (DPR/IDD) and political parties members
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involved in parliament or the government bureaucratic structure. Tn
Constitution 1945, Indonesia adopting unicameral parliament. This
unicameral is symbolized by the existence of the People Consultative
Assembly (WIPR) as the holder of people’s sovereignty. Based on the
amendment of Constitution of Republic of Indonesia 1945, unicameral
system was converted into bicameral parliament system, which consists
of House of Representatives (DPR) and Regional Representatives
Council (DPID). This means that legislative power is in the hands of
House of Representatives (DPR) and Regional Representatives Council
(DPD) (Rochmawanto, 2016). DPR members are parliament members
representing the people promoted by political parties, while DPD is
parliament representing the region not from community or party in the
region. but figures that could represent all elements existed in the regions.
Furthermore, political parties involved in the political corruption case
are members of political parties representing the interests in political

parties’ policies (Legowo., 2005).

This fact is consistent with the notion of John Emerich Edward Dalberg
Acton, that “power tends to corrupt and absolute power certainly
corrupt” Acton called the political corruption as “corruption of power®,
namely, the corruption caused by the abuse of public interest for the
personal or group benefit. For example, someone who sign up as a
candidate of parliament member or regional head election. then thewv
will count the accumulation of capital issued and when in the positions
of political office will attempt to recover the capital cost in various wavs,

including the ways that actually breaking the rules (Girling, 1997 ).

This article will describe and analyze the models of political corruption
in Indonesia, especially the corruption among the parliament and
pelitical party members that held the public official of post-reformation
as well as analvzing why many parliament and political party members
are actually involved in the crimes act of corruption and efforts as

well as what challenges encountered by Indonesian government in the
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framework of eradicating the corruption. especially those committed
by political actors in the parliament and government., both individually

and congregation.

B. A Brief to Understanding the White Collar Crimme and
Political Corruption in Indonesia
Before defining white-collar crime, it is urgent to first understand the
definition of crime itself. Sociologists said that “[a] crime is held to be
an offense which goes beyvond the personal and into the public sphere,
breaking prohibitory rules or laws, to which legitimate punishments
or sanctions are attached, and which requires the intervention of a
public authority (the state or a local bodwv)” (Warshal, 1998) Blaclk’s Law
Dictionary defines crime as “[a] positive or negative act in violation of

penal law; an offense against the State”(Black, 1999).

Crime is harm or wrong prohibited by statute and committed against
society that regulated by the criminal justice system. The Saxon concept
of “breaching the King's peace”— the crimes is considered harmful to
the king and society. Even when a crime committed against individual,
such as when person murders other, the action considered to be offense
to society. That why when someone is charged with crime act, he or she
is charged by government not the victim directly. If convicted a criminal
person may be punished with monetary fines or confinement in jail. Tn

some case, the punishment mav be death penalty (Knight, 1996).

In relation to the white-collar crime, Federal Bureau of Investigation
(FBI) defines white collar crimes as crimes categorized by deceit,
concealment, or violation of trust and are not leaning on the threat of
pPrhysical force or wviolence. Such acts are conducted by individuals or
organizations to get money. property., or services, avoiding payment
or loss of monewv or services, and securing personal or business benefit
(FBI. 2016) Some author state that white-collar and corporate crime

involve ewvents that are committed by pen or computer rather than
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revolver or knife. Some have argued that white-collar crime is marked

by the absence of violence (Geis, 201 1).

Sutherland (1983), a sociologist and pioneer of white-collar crime,
defining this term as “a crime committed bwv respectability person and
has high social status in his occupation.” Sutherland used the term of
white-collar crime to differentiate the crimes committed by professionals
and those in the upper echelons of society (who typically wore white
shirts with their business suits) from common or “street crimes” such as

robbery, murder, or assault. (Ferguson, 2010).

White-collar crimes in the corruption context in Indonesia manwv
committed by public officials or state officials. behining from New
Order to Post-Reform period. White-collar crimes in Indonesia
typically involve the parliament and political parties members were in
the government. Theyv betray the trust thaat people given through actions
breaking the law by abusing his power to enrich themselves and/or
struggling the interests of group This is consistent with the Amundsen’s
statement (1999) that political corruption is when laws and regulations
are systematically abused bwv the rulers. side-stepped., ignored., or even

tailored to fit their interests.

Political corruption in Indonesia is nmnot only happens in the executive
and judicative sphere, but also in legislative. Transparency International
said that Indonesia was among the most corrupt state in the world and
corruption many committed by public officials or state officials who
hold the power running the government wheel. Political corruption
in Indonesia was proved most detrimental to state, and the fact many
committed by the state official who has important authority in controlling
the government functions. The greater the corruption committed by
public officials or state officials in stealing the state property. there
is often the possibility of undue sentence, even the corruptor could

avoid the meshes of law. The public officials or state officials involved
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in corruption can manipulate the law as well as public opinion for his
defense. (2Wlasdulki, 2016).

Political corruption that lively occurs among the parliament or political
parties members in Indonesia over this past decade was committed in
order to reap the personal benefits or party through decision-making
of policy is basically most alarming. The corruption practice controlled
by this political corruptor was not much different from what is called
as the kleptocracy government, a government led by the thieves. The
peolitical actors in parliament or political parties no longer voicing the
people interests they represented, but it depends on who is brave to pay
anyvone, or dependent on the political bargaining between the political
parties (Wasduki, 2016).

The shift of power from executive, which took place during the old
order and new order administration to the legislative after reformation,
has created conflict of interest characterized by political bargaining., so
making implementation of clean government free from corruption does
not becomes main agenda. In the politics context, the issue of eradicating
corruption just used as tool to build political alliances or threatening
opponent then makes short and long term political bargaining to share
the power. Political parties do not make state administration free from
corruption became one of main political agenda. since they still rely on
financial support from outside party. which often done by violating legal
provisions concerning limits in amount of funds might be accepted.
(Irwan, 2002).

According to Transparency International, Indonesias Corruption
Perception Index in 2012 reached assessment number of 32. Using
scale of 0-100, where 0 means the most corrupt state, while 100 means
the cleanest state, number 32 means that Indonesia is a quite corrupt
state. So even with data shown in two years before in which Indonesian
Perception Index in 2011 got score 3 using scale of 0-10, while in 2010,
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Indonesia got 2.8. In addition, based on data from KPEK, the amount of
corruption case in political institutions does not have decline tendency
each year. The corruption that still always regarded merely as criminal
problem, many committed by those in the ministry. From 2004 to 2011,
there are 91 corruption cases in the ministrv, followed bv 49 cases in the
regency/municipal, 27 in provincial government and Parliament, as well
as 22 in BUMNMN and BUMD (Qorib, 2012).

In addition., data from Global Corruption Barometer of Transparency
International, which surveyed 11 institutions in 2010/2011 claim that
parliament/legislative institution was the most corrupt instancy in
Indonesia with score of 3.6, followed by political parties and police, with
respective value of 3.5. Meanwhile, the judicial institutions got score of
3.3; public officials/ciwvil servants with value of 3.2; the education system
with value of 3.0; as well as private/business sector, military and media,
with respective wvalue of 2.8. Lastly., non-governmental organizations
(NGOs) and religious institutions, with respective value of 2.5 (Izzati,
2013).

Furthermore. the Reports Center and Transaction Analysis (IRCTA)
mentions as much as 69.7 per cent of Parliament members were indicated
corruption. Then, the note from Ministry of Home Affairs (WMOHA)
found during 2004 to 2012, there are 431 the prowvincial parliament
members and 998 members of the District/MWunicipal parliament
involved various legal status, and the most are corruption cases. (Izzati,
2013) In relation to the political party corruption, Indonesia Corruption
Watch (Batamtoday, 2013) notes that in 2012, Golkar Party is political
party in which its cadres most involved in corruption. About 14 cadres
of Golkar Party was caught in corruption cases. In addition to Golkar,
10 cadres of Democratic Party was caught in corruption case. Followed
bywv PA™N and PDIP each 8 cadres ; PKB 4 cadres., Gerindra 3 cadres, as
well as PKS and PPP each 2 cadres. The cadres involved are those of
executive and legislative official. Additionally, ICW has also noted that
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there are 24 regional heads of various political parties are handling bw
KPK. Judiciary and Police. As for legislature., there are 25 people from
DPR and DPRID.

cC. Corruption Under the Table: Wheara Interests ar Conflicted

in the Indonesian Parliament and Political Parties
Conflict of interest in the political corruprion context denotes situation
in which the public official has private financial interest sufficient to
influence the implementation of his or her public duties. A primary
reason why political corruption related to conflicts of interest is that it
reduce public trust and confidence in the integrity and impartiality of
public official. The rise of conflict of interest can be as damaging as an
actual conflict (Mafunisa, 2003) Conflicts of interest in both of public
and private sectors have become a major problem of public concern in
the worldwide. An increasingly commercialised public sector that works
closely with the business and non-profit sectors gives rise to the potential
for new forms of conflict between the individual private interests of
public officials and their public duties. In the private sector conflicts
of interest have been identified as a major cause behind corporate
governance shortcomings. When conflict-of-interest situations are
not properly identified and managed, they can seriously endanger the
integrity of organisations and result in corruption in the public sector
and private sector alike. (OECID), 2003).

Although conflict of interest is not ipso facto corruption, there is
increasing recognition that conflicts between private interests and
public duties of public officials, if inadequately managed. can result in
corruption. A conflict of interest involves a conflict between the public
duty and private interests of a public official, in which the public official
has private-capacity interests which could improperly influence to their
performance and responsibilities as a public official. The weakening
performance of public service task could result from public officials who

abusing power for personal interests/group (OECD, 2008).
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According to Frier (IWMafunisa., 2003) conflict of interest happens
when the responsibilities of public official clash with his or her private
economic affairs. In its narrowest sense, conflict of interest refers
to circumstances in which public official uses his or her government
position, either overtly or covertly, to achieve personal monetaryv gain.
Conflict of interest between. public duty and private interest has been
the cause of numerous scandals involving public official with serious

repercilss ions.

Conflicy of interest contain three key elements. First, there is economaic
interest or private financial, which could also be another kind of interest,
viz., securing advantage for family member. ITn fact, there is nothing
wrong in pursuing private interest. The problem arises when this private
interest clash with second element of, “public duties/ responsibilities™.
Public employees have responsibilities to discharge by wvirtue of their
offices. They must put their public duties before their private interest.
Third., conflict of interest interferes with public duties of public official
in that objectivity and judgment are likely to compromise (IMafunisa,

2003)

Conflict of interest involves someone in position of trust, including

politicians competing in professional or personal interests™ (COE 2007,

Genglkava., 2009). In Article 13 of Council of Europes Committee of

Ministers Recommendation No. 2000 (10) (Gengkava, 2009) explains

what the conflict of interest is:

1. Conflict of interest arises from situation in which public official has
private interest to influence an impartial and objective performance
of his public official duties.

2. The private interest of public official includes any advantage to
himself, his family, his close relatives, friends and persons or
organisations with whom he has had business or political relations.

3. Public official is the only person who knows whether he is in that

situation, the public official has a personal responsibility to avoid it.
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Conflicts of interest generally fall into two categories: pecuniary and
non-pecuniary interests. (ICAC, 1996; see Gengkayva., 2009). Pecuniary
interests involve the interest to get actual or potential financial gain. It
can result from staff member, or member of his or her family, owning
property, holding shares or position in company bidding for government
work, accepting gifts or hospitality. The benefit could be an increase in
property value because of favourable rezoning decision, or the selection
of particular tender for a contract. While non-pecuniary interests do
not have a financial component. It may arise from personal or family

relationships, or involvement in sporting, social or cultural activities.

Different categories of conflict of interest can be identified include:
the use of inside knowledge and influence (use official information for
personal gain or the gain of others), self-dealing (situation where one
takes action in official capacity which involves dealing with oneself in
private capacity and get benefit for oneself), thie misuse of government
property (using the government property for any kind of activities
which not associated to the implementation of their duties), outside
employment (work or activity in which person engages outside normal
working hours for additional remuneration but the outside employviment
of public emplovees clashes with the implementation of their official
duties), post employment (conflict of interests for public official that
arise on retirement or resignation., where there is potential opportunities
of using confidential information or expertise obtained in public office
for their own benefit or his prospective employer), gift-giving traditions
and entertainment (seeking or accepting gifts and hospitality that might
influence an impartial discharge of his duties from public official),
influence peddling (practice of soliciting some form of benefit from
individuals or organisations in exchange for the exercise of one’s offacial
authority or influence on their behalf) and personal conduct (OECID,
2008). Wost of corruption cases dragged Indonesian politicians due to

the influence of conflict of interest.
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The conflicts of interest are based on personal interests or group
encourage corruption behavior. Someone who has conflict of interest
usually realize he was in conflict of interest position, without involwve
directly in corruption acts. As Reed’s (2008, Gengkaya, 2009) opinion,
“In reality., thie conflict of interest is properly understood as a situation,
not an action, and it is clear that a public official may find him or herself
in a conflict of interest situation without actually behaving corruptly™
But, conflict of interest is actually has close relationship with corruption
acts committed by the culprit. Conflict of interest is a situation, such a
plan or desire, which is only known by a person and not an act, while
corruption is a concrete manifestation of conflict of interest someone
does. Thus, it can be said the difference of role between conflict of interest
and corruption are very thin and can not be separated. like the life and
body. Corruption will not occur if the corruptor does not have a conflict
of interest and otherwise conflict of interest will not be achieved without
corruption. Conflicts of interest and corruption hawve similarities in
violation of legal norms and rules as well as the existence of conflict of

interest between personal interests/ groups with public interest.

D. The Interjection of Hidden Interest: Corruption Modeals

in White Collar Crime in Parliament and Political Parties
MNowaday, Indonesia nation has been increasingly aware that entire life of
its people caught in the corruption snare network. Beginning from walce up
in the morning until ready to sleep at night. from birth until being escorted
to the grave, corruption has controlled the whole life of Indonesian people.
Corruption committed from still primitive models to highly sophisticated.
The form is diverse, from stealing moneyv in the safes, cutting project monew,
increase the price, demanding commission from contractors, citing money
from the licensee or even trafhcking licenses, rewarding blank stock to the
officials. A more sophisticated corruption is money laundering, bank fraud
against the property himself, issuing regulations that favor certain groups,
and establishing mutuallly benefit relationship between political power
and a large companies (Basyaib, et al, 2002).
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The political crime of corruption in Indonesia was actually the most
alarming crime for nation exalting democracy values and against all
corruption forms. The political corruption happens among parliaments
and political parties member as one form of white collar crime has
enliven Indonesian politics in post-reform. It was revealed due to the
concrete step of government, though impressed slow in eradicaring the
corruption crime in government institution. In addition, because the
rapid support of community to realize clean government and dignified,

free from the corruption. collusion and nepotism crimes.

Indonesian political corruption model which occurred in parliament
and political parties surrounding can be seen from disclosure of the cases
involving the suspected of corruption either in parliament or political

parties. The uncowvered political corruption model, among others.

Corruption committed by politicians is always use cowver of official
policy. In this case, the business group may affect formulation of national
budget or legislation that profitable to their business interests. During
President Suharto came into power, at least since the early 1980s, when
Soeharto’s sons and daughters grow up and enter to the business sector,
a lot of president’s policies or ministers was overtly issued to facilitate
the interests to build the Cendana business empire. Whether it be giving
a monopoly, licensing., soft loans, taxs holiday and the ease of other
business facilities. (Masduki, 2016) This situation was still found in the

post reformation government today.

Political corruption in parliament can also be seen in the involvement
of parliament member at warious government projects either at
national or regional levels. These involvement form was occurred since
implementation of budgeting function that is since the discussion
stage of National or Regional Budget Plan ( APBIN/APBIY) proposed bwv
Budget Committee in INational and Regional House of Representative

(DPRY DPRID) or discussions at commission lewvel of parliament. In
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planning process, the parliament members “set” that certain budget
accommodated in the budget project plan. The corruption occurs when
the budget project is directed to win the private partners who hawve
close relations with government officials as well as became colleague or
business cromnies of parliament or political parties members (IDasahasta,
et al., 2013).

This corruption model is just understood when the project won in
tender process/ government procurement with allegiation of budgeting
mark-up or the loss of bestek or project quality resulted in procurement.
In addition to occur in the cronyism framework or using the oligarchy
power of entrepreneurs-ruling party, others corruption modes also occur
in parliament, i.e., bribes to get support for the project approval. The
bribery case also occurred in the implementation context of functions,

legislation authority and supervwvision. (Dasahasta, et al., 2013).

Sell-buy wvote in parliament, in some cases such as the selection of
regents, mayors, Oor governors in some district was proved have been
perpetuating status quo. The corrupted old officials have succeed to
extend its power eventhough their political parties basis in parliament
has collapsed and shifted by reformist political parties. Politicians are
fond to change people mandate with money, usually argue for the sake
of political parties. It's no secret that a candidate must grope pockets
deeply in order to succeed in the list of legislative candidates. MNany
people who succeed sitting in parliament supported by entrepreneur or
because of nepotism. These representatives most potential to commit

political corruption to recollect its costs incurred.

The parliament member apart of which party they come from has a lot of
opportunities to make money politics is form of bribery crime. Money
politics is going into a political process involving DPR proved that these
institutions become a means of negotiating the interests. The more vocal

of parliament members in questioning various measures and policies in
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government circle., to conduct their duties supervising the goverment
performance often opening the opportunity to play money politics to
cover the existing problems. There are at least three political forum in
parliament that allows the money politics practice. First, forum for Act
discussion. Second. Hearing (RIDP) and Third., the selection of public
offhicials (Irvwan., 2002).

E. Eradicating the Extraordinary Crime: Indonesian
Govermnment Effort to Battle Political Corruption
Political corruption has wvery extraordinary impact in life, so it is
categorized as extraordinary crime. To address it can not only with
application of penal (criminal law) but should be integral to non penal
effort, viz., removing the factors conducive underlying the corruption.
The eradication ethos of corruption should be a commitment of
government and society., both national and international scope.
Eradication of political corraption should be priority cause the
consequences are very distracting and impede the nation development,
hindering the achievement of national goals, undermining the use of
national resources, threatening the entire social system, damaging the

state apparatus in fostering good governance and dignified.

According to Ferguson (2010) political corruption requires a joint
response from the government. The gowvernment’s response should
ensure that citizens are protected from offenders. One of the most
effective ways to do government in the political corruption context
is to ensure that businesses and individuals are susceptible to white-
collar crime is regulated and given superwvision necessary to protect the

comimunity.

Since the reformation era the measures of eradicating corruption
was implemented by Law INo. 31. 1999 on Corruption Eradication, as
amended by Act WNo. 20 of 2001. Then ratified and implementated of
Law IMNo. 30, 2002 on Corruption Eradication Commission (KPK) that
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becomes spearheading to eradicate the corruption. Another legislative
policy in order to eradicate corruption is to ratify UNCAC through Law
No. ¥ Year 2006 which is believed can strengthen Indonesia’s efforts to
eradicate the corruption (Dasahasta, 2013).

UNCAC mandates to party state in order to take strategic role
related to efforts to eradicating the corruption in accordance with
the national legal system. One of the government role was to publish
MNational Strategy on Prevention and Eradicating Corruption (Stranas
PPK) under Presidential Decree INo. 55 2012. INastra PPK focused in
increasing prevention and prosecution so that expected may continue,
consolidate and complete thee policy of eradicating corruption that have
significant impact for the improvement of public welfare, sustainability

of development, and consolidated democracy system.

In prosecution of the political corruption crimes in parliament, it has
formulated Law of Susduk set some elements can be the prevention base
of the parliament political corruption (Dasahasta, 2013):

1. Code of conduct:; stipulated in Article 207 Susduk which are
translated through DPR Regulation Wo. 1, 2010 on Code of Conduct
of DPR RI. Under this rule is set a few things directly related to
corruption. Article 2 on priority the public interest in which DPR
RI members have to priority public interest thlan personal interests,
political parties, and group (paragraph (1)). Article 3. paragraph
(4) states that DPR RI Members must report personal wealth and
family in accordance with legislation. Article 3, paragraph (8)
DPR RI Members are prohibited from using his position to seek
convenience and personal gain., family., relatives and his group.
Article 4 paragraph (4) on prohibition of receiving gratuities,
Article 5 of Article 6 of the accountability and openness. Article 8
regulates conflicts of interest.

2. Prohibition; Susduk Statute about prohibition. In Article 208
regulates three mportant things; double position (paragraph 1),
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doing job has conflicts of interest potential (paragraph 2) and
corruption, collusion and nepotism (paragraph 3). In Article 209,
sanctions against the ban, DPR members may be dismissed as
member if violates paragraph (1) and paragraph (2). For acts of
corruption (paragraph 3) DPR members can be inwvestigated bw
relevant institutions without President permission in accordance
withh Article 287, Rules of Parliament Procedure paragraph (3)
letter c. for entry in the category of special criminal act.

3. Honorary Board; the Honorary Board in DPR give hope to people
who find indications or allegations to violations code of conduct. In
Susduk Statute the Honorary Board can reports in accordance its duties
under Article 127; implementation of members obligations (Article
79), obstruction and presence. the fulfillment the requirements as
DPR member in accordance with Election Law INo. 10, 2008 (Pileg
Statute), and violatingprohibition (Article 208). Honorary Board also
tasked to uphold Code of Conduct in accordance with IDPR statute
No. 2, 2011 on Proceedings Procedures of Honorary Board.

4. Public Information Disclosure. Under the Law on Public
Information (Law IMNo. 14, 2008) DPR issued decree of Parliament
on Public Disclosure MNo. 1 in 2010. This statute provides guarantees
for public information disclosure and mechanism regarding

procedures for requests information to DPR RI.

In the corruption eradication context of political parties to discuss
its linkages with this system. Political Parties Statute No. 2, 2008
which renewed by Law INo. 2. 2011 set several things are very closely
related to Political Parties integrity:; 1) Function mainly related to
political recruitment, 2) Liabilities primarily related to political parties
finance, 3) Political Parties Finance mainly related to transparency and
accountability, 4) the rules on sanctions imposition. Meanwhile, to
suppress the political corruption crimes in political parties. there are
provisions of fiimnancial integrity regulated by Article 40 paragraph (3)
and (4) set ban for political party (Dasahasta, 2013).
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Political parties are prohibited: a) receive or giving to outside party the
donations that is contrary to laws and regulations; b) receive donations
of money, goods, or services from any party without notifying a clear
identity; c) accepts donations from individuals/ companies exceed the
limits specified in legislation: d) solicit or receive funds from state-owned
enterprises, region-owned enterprises, and village- owned enterprises or
other designations; e) use fractions in People’s Consultative Assembly,
provincial DPRIDD, Regional DPRID, as a source of funding the Political
Parties. Political parties prohibited from establishing business entity

and own shares of an enterprise.

The numerous of political and bureaucratic corruption are revealed
and handled by KPK has impact on the elite inconvenience to the
performance of eradicating corruption. The inconvenience expressed
in counter-attack against the law enactment and weakening attempts
to regulation. It is becomes severe challenge of KPE. These wealkening
efforts done in two wavys, firstly, through legislative process in DPR and
secondly, through testing process in Constitutional Court (Dasahasta,
2013).

First, specifically for testing in Constitutional Court against KPK
statutes, it has so far performed 17 times. In testing process, starting
from Asshiddiqie to MMahfouz WD era. overally WK reject the petition
as weakening effort to KPK statutes. Second. related to legislative
process in DPR until today revision effort to KPK statutes continued to
do. The rewvision attempts accordance with Parliament decision INo. 02
B/DPR RI/JII/ 2010 on Legislation, 2011. In the files of Legislation Bill
2010 to 2014, KPK draft contained in order no: 79 compiled by DPRY

(Government.

It should to note, since the second period of SBY government never
prepared KPK revision draft or academic paper. So there is strange why

DPR so eager to revise KPK statutes. The imposed rewvision effort was
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reinforced by the Vice Head of DPR from Golkar Partyv, Privo Budi
Santoso H. PW No. 01/0554/DPR RI/2011 dated 24 January 2011 that
Commission IIT DPR prepared KPK statutes draft and Academic Paper.
If analyzed, the rewvision efforts related to instruments weakened i.e.,
related to legal action (inwvestigation. investigation. and prosecution).
This is done through the revision of Law 30, 2002.

The weakening efforts including: (i) authorizes in KPK prosecution
will be trimmmed by DPR (ii) DPR will also guestioning the tenure of
KPK substitute leadership and Termination Instruction of Investigation
(SP3); (iii) establishment plan of KPK Supervisory Board formed by DPR
just open potential for political intervention to KPE as well enlarging
DPR authority; and (iv) KPK tapping should upon trial permit, whereas
corruption is extraordinary crime, but, this efforts have drawn from
Prolegnas (Dahasta, 201 3).

Warious weakening efforts undertaken by DPR has cut KPK authority on
eradicating corruption. This suggests that corruption is extraordinary
crime. WNot only of modes and systematically techniques, as a result of
the corruption crime parallel and ruain the whole svstem of life., both
in economic, political, socio-cultural and even to moral damages and
community mental (Rukmini, 2009; See Halif, 2011).

Economic losses due to corruption can clearly be felt by public., it is
reflected by not optimal of economic development, increasing poverty,
social injustice and minimal acquisition of economic activity tax. Losses
in politics fields. corruption leads to public serwvice discrimination or
award as the political rights of society. While losses in socio-cultural
and moral field the corruption has generate social ills, since such actions
is considered as lawful and reasonable act (Hamid & Sayuti, 1999; See
Halif, 201 1).

The weakening efforts of political corruption by parliament members
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shows clearly that corruption is still maintained bwv state officials.
According to Amundsen (1999) corruption is regarded as the regime
model, and power holders mechanisms to enrich themselves. In this
government corruption not considered as disease to avoid, corruption
is practice applied. desirable and deliberate as well as a way to enrich
themselves and controlling economy. But in a democratic country
like Indonesia, political corruption is essentially incidental, and can
be handled by means of reform. strengthening and reviving checks
and balances of the existing political institutions The corruption
indifference in the state or governments attitude that not serious on
eradicating corruption would sociologically cause turmoil in society
due to increasing the poverty figure and unemployment caused bw
the theft of state social budget by personal or group interests. Raimon
Aron (Simanjuntak, 1981; See Halif, 2011) states that corruption crime
in a state will eventually inwvite turmoil of revolution., and became very
powerful tool to overthrow a gowvernment. This proved as the reign
of president Soeharto and Abdurrahman Wahid, both dropped from

governance due to tripping of corruption cases.

The corruption crimes basically can not be solved just by penal criminal
policy, but needs to integrate with non-penal policy i.e.. by removing
conducive factors causes the crime. As a science examining the crime,
criminology has important role in helping find the conducive factors
of corruption crimes. Sutherland insists that one of the object of
criminology besides sociology of law and penology is etiology of crime,
a criminology study that seeks to analyze the causes the rise of crime
(Sutherland & Cressey, 1960; see Halif, 2011 ).

Samuel P. Huntington states that one causes of corruption crime is
modernization. Corruption in a society, sometimes more cCcoImmmimnon
than other and in developing countries corruption is more general in
a period of government than others. The facts show the corruption

development related to social and economic modernization rapidly
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(Halif 2011) Modernization causes the loss of traditions, therebw
creating “deregulation™ situation in society. This called Durkheim as
anomie or normlessness or destruction of social order as a result of
the loss of standards and values, so that causing individual loss of grip
(Atmasasmita, 2010).

The corruption crome can be caused by changes in cultural values
towards materialism resulting from modernization process, so people
think that success is only seen from succeed in economic sector.
Indonesian society vying to achieve it, Merton’s anomie theorvyv called
culture aspiration or culture goals. The state is required capable of
providing institutionalized means., container or means to achiewve
these goals. Wormatively the state guarantees their means and the
goal set out in Constitution 1945, The constitution given assurances
that “every citizen has right to work and a decent living for humanity™
as such is one example contained in Constitution 1945 Article 27

Paragraph (2).

The modernization demands eliminate religious values, culture and
law. Though these values becomes fundamentals of Indonesian society
social interaction, if those values missing., the Indonesian people are
in a situation of Tanomie”. In situation of anomie, the corruption

crime as an extraordinary crime is rampant in Indonesia to date.

According to Durkheim’s anomie theory the dewviant behawvior is
caused by the sudden economic change in modernization process.
Sudden changes cause society crashed in unfamiliar way of life.
The rules as behavior supervisor’s is no longer held. Modernization
has changed Indonesian society characteristics which traditionally
socio-agrarian into socio-modernist industrialist. This quickly and
suddenly changes has delivered Indonesia people to unfameiliar waw
of life. Finally, the religion value., culture and law as the Indonesian

behavior source was disappeared, so the corruption crimebecomes
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rampant, especially in government institutions, due to the anomie
condition on Indonesian society. although they has high intlectual
capacity (Halif, 2011).

Durkheim’s anomie theorv reinforced by Robert K. Merton still associate
the problem of evil with anomie, but Merton anomie theory different
from Durkheim. The real causes of crime is not caused by sudden
change, but social structure. Substantially still relationship between
Durkheim’s anomie theory with Merton, it can be seen from sudden
change not only causes stress generating an anomie, but also resulted in
paradigm change towards cultural values, will finally arrive at anomie

condition in certain situations.

Merton analyzes paradigm change of cultural values that succeed can be
seen from the success in economic field. This paradigm applied in ideals
(Goals). To achiewve that. people establish the certain wavs (means)
should be done. Although., not all people achieve the justified ideals.
Therefore, many people trying to achieve the ideals in a way of violating
law (illegitimate means). This situation occurs due to inequalities of
social conditions caused bwv formation process of community itself,
society structure led to anomistic structure. Individuals in an anomistic
state are always faced with psychological pressure because its inability
to adapt aspirations as well as possible in very limited opportunities.
(Atmasasmita, 2010; see Halif, 201 1).

This situation is caused social structure has limited access to the
destination through legitimate means. The lower class will choose
illigimate means because unable to obtain through legitimate means.
Likewise, the society in high social status, when unable to face social
change and social structures that prewvail then they will strive to achieve
its objectives by using illigimate means. This has resulted into anomie
state so to achieve their goal the society tend to use illegitimate means

by breaching law such as in the crime acts of corruption.
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F- Conclusion

Political corruption involwving the parliament and political parties
members in Indonesia can be categorized as extraordinary white collar
crime for the most extraordinary impact to the nation life. Eradicating
corruption in Indonesia can not be done in terms of criminal law alone
but must be followed bv non penal efforts, i.e. removwving factors lie
behind them. Criminology has important role in analyzing conducive
factors of corruption crimes. Ccriminology analysis against corruption
asserted that political corruption is form of crime, legally, socially and

its consequences.

Various political corruption models of the parliament and political
parties members in Indonesia are: a) official policy framing model,
b) development planning passage models, c) project mark-up budget
model., d) buying and selling votes model to whght over position e)
bribes/money political model to negotiate the interest, basically works
behind the power or as corruption of power. This corruption exploited
power for personal or parties interests through misusing official

functions entrusted by public.

The rampant of political corruption crime in Indonesian parliament in
the criminology analysis can be caused by the society inability in two
factors, firstly, sudden change factor caused by negative influence of
modernization that subject to materialism and consumerism as well as
ignoring traditional values. culture and religion; secondly, unfair social
structure factors, between the purpose or ideals (goal) of society, does
not oftftset by legitimate means as well as strict control of government.
The consequence of this situation led to the public including parliament
and political parties members tend to engage in corruption by using

illegitimate means.
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4 A Chapter S

A CLAIM DISPUTE OF EIGENDOM VERPONDING LAND AND THE
EFFORT TO REACH SETTLEMENT WITH THE AGRARIAN LAW

A, Dpening

The agrarian term is derived from the word akker (INetherland), agros
(Greek) means farmland, agger (Latin) means land or a plot of land,
agrarius (Latin) means cultivation. rice field. agriculture. agorarian
(English) means agriculture land. ITn Black’s Law Dictionary mentioned

that the meaning of agrarian is related to land, or to a dJdivision or

distribution of land; as amn agraria laws.! The broader meaning of
magrarian’ involves land., water, rather than simplyv the meaning of “land
affair’.

Definition of ‘land” in our lives can be used for many purposes. In the
law of land. the word ‘land’ is used in juridical sense, as a definition

which formally given the limitations of statutes that onr basis of right to

1 Urip Santoso, 2012, Agrarian Lawew — A Compraehensive Study, Jakarta: Kencana Prenadamedia,
page 1.
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control the State ... is determined the existernice of variowus rights wporn the
surface land of the earth, which is called of the land, which can be given
to and belorngs to the people. "Thus it is clear, that the “land’ in a juridical
sense is “surface of the earth® (paragraph [1])2. In this regard, the land
can be seen as an integral part of economic valued property asset, and

therefore most vulnerable to conflict.

Definition of Figendorn is the most perfect rights on an object. A person
who has Eigenndorm right can treat any things to his own objects provided
that not contrary to law or others rights. How to acquire Eigendom

rights are as follows?>:

a. Taking (opening land);

b. Natrekkirnng (object increase due to natural changes);
<. Passage of time /f Verjarirng;

d. Submission (overdracht/Levering)

According to WNetherland Indies legislation®*, “Eigendorn right is the right
to get a free pleasure of an object and to control it completely provided
that not used in contrary to Act or general rules established by authorized
pPower to shape it and when it does not interfere other rights., except to
rights revocation for the public interest with restitutior’. Eigendom right
upon the land divided into two, that areS:
T. Figendorm according to BW without rights of the Ruler:
Under the WNetherland Indies Acts the Figendorn right over this land
is only given to: the necessity to expand towns and villages including
also peocuring the grave; to set up the craft buildings as well as to

expand the existing ones. Granting the land with Figendorm rights

2 Boedi Harsono, Boedi Harsono (2007) Indonesia Agraria Law — History of Formaton of
Agrariarn Principal Act, Contents anmnd Implemeaentaton, Natonal Larnd Law, Volume 1, Jakarta:
Penaerbit Djambatan, pags 18

3 Sirini Ahlan Sjarif, (1984) Essernce of Object Law According to Meaenurut Burgerlijk Wwetboelk,
Jakarta: Ghalia Indomnesia, page 14.

Sudikno Mertokusumo (1988) Indonesia Agrariamn Rules, Edition 2, Yogyakarta: Liberty page
F5-35.
1&id.
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should not exceed ten bowuw (Bowuw = 7O00-7400m?2). The Eigernndorn
rights over these lands can be given to each person., as well as to
Indonesia nation.
2. Eigendorn with businessman rights

This tyvpe of Figendor rights is Figendorn right in the private lands.
In the regulations applicable at the time of Netherland Indies
colonial government there is no prowvision regarding the so-called
private land. It's just that people refer to it as ‘particuliere landerijeny
that is the big or small land in which there is generally population
that has been since the days of VOC and then under Daendels
and Raffles have been sold to individuals as such the buver gets
the “seigniorial right’. This phenomena becomes the background of
Verponding Eigendom land dispute in the present. with basic of
problem the land tenure and became an dispute object in future.
The Agrarian law at least can be seen from European Agrarian
Law, Customary Law and Wational Law. In principle, European law
before French Revolution, the King is God representative on earth,
so at the time the Kings in Europe has great power to regulate his
country, even the king was regarded has power over all things, the
King is the State ruler and the King was ruling the lands on their
country. In France applies the watchword Leetat ces MWoi or “state
is me, theory reflected a great power over the land. The King is
regarded as deputy of the State and State landowners. This theorv
is also applicable in United Kingdom and NWNetherlands. Indonesia
as colonial of Netherland enacted this theory in Indonesia, which
means that all the land in Indonesia are the King property and
because the King subject to colonial administration, then all land

in the colonial country being converted to the Wetherlands King.®

If we trace to identification the conflict occurs because of their

authorization/utilization gaps due to policies/discriminative laws to

[= Aosussalam Masution, 2012, Theory of Agrariamn Law hawve appliedin Indonesia, Meaedamn, Law
Magistrate Program, Post Graduate Program, Muhammadiyah University, NMorth Sumatera.
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regulate the authorization relation. Then this identification is most
relevant when we associate to the cause of the uproar of wvarious
agrarian conflicts are frequently occurs in Indonesia. According to
Usep Setiawamn, an activist, the rise of land social conflict, more due to
mismanagement in the policy implementation., and imbalance due to
imbalance in land ownership. In essence, the agrarian conflict reflects
the state of non- fulfillment justice for communities who relies his life
from the land and natural resources, such as the farmers, fishermen and
communities. This injustice appears as a result of applying the wrong

concept of the state’s mastery right over natural resources.”

In another side. the concept application of the concept of the state’s
mastery right over natural resources devoted largerly to people welfare,
in practice more used to legitimize the state in terms of providing
opportunities as much as possible for the big capital owners to open
businesses of land mMmanagement with an excuse to carry out an econoimic
development. As consequence of these objectives then issued wvarious
government policies, which often from the policy eliminating the
existence of society, including indigenous peoples from the land being
their livelihood during this time. On the other hand against them/
people who have been expelled from their land, did not accept injustice
as consequence of the policy and then push them to take the fight, so the
conflict occurs. The conflicts occur between communities/farmers who
defend their rights of all forms of arbitrary domination by corporations
that own capital which cloaked behind the state protection/concession.®
Agrarian conflicts can also be seen from the agrarian law itself that
has many source of law. Looking at the Legal Pluralism Theorv. Agaria
conflict can be seen as the result of more contradictive law adopted
by differrent parties, particularly the customary law and state law. The
pluralismm theorv more emphasizes that agariaan conflict due to the

imposition of two legal opposition. the state law on the one side and

r Tbid.
=2 IBid.
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customary law on the other side. For examjple in certain cases the land
conflicts involving indigenous peoples and the state, where the state in
the capacity as a holder and manufacturer of verious policy/law. This
opinion is also reinforced by policy theory. This theory is also often to
be reference to identification the causes of agrarian conflict. According
to this theory, the agrarian conflict is the result of specific policies of the
state, such as; development policy. With the development policies, then
automatically all the potential/existing resources, including agriculture,
and nature become an object at stake. In order to earn the money as
much as possible as the development capital. These conditions caused
the emergence of new forms of capitalism, which is undermining the
domain of people livelihood. And sometimes malke them/ people as
wvictims who expelled from their land cause of the concessions policies

for large capital owner/investor in the land tenure.”

In the dormant of Eigendom Verponding land cases whether government
can hide behind the limitations? However the land conflict phenomenon
of Eigendom WVerponding besides related to conflict theory also hawve
impact to the government services are not optimal in the land sector, so
this legal phenomenon can be studied also in the Public Service Theory.
AP Parlindungan (1991) states the land registration budget was most
expensive, so it depends on awvailable budget., employee affair and
infrastructure reguired so that to be prioritized certain areas mainlv
those having high trading traffic one another according to consideration
of the concerned minister and the existing urgency.!'? In condition of the
existing legal pluralism, taking over of the land by State, and not well
implementated of government prograim., then the Eigendom Verponding
land conflict occurs. The protracted conflict must be related to many

aspects, such as public policy in relation to the serwvice.

= ] 1&id.
10 AP Parlindurngan, 1991, Corment o the Agrarian Principal Lanww, MMandar Pl jua,
Bandurng him.115.
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If the case of Eigendom Werponding land studied in Dogmatic Laww
perspective, according to agrarian law, this case could be traced on what
should be known about: a) what violations happened? b) who was the
offenders? c) when the wviolation was done? d) where the law gaps and
weaknesses on agrarian regulation in terms of protecting thie commmunity
property rights? e) why agrarian legislation rule was not effective in
preventing the occurrence of the alleged wviolation of agrarian law on
the eigendom verponding land? ) how the renewal solution of laws and
regulations with philosophical foundation., formal and material in order
to prevent taking over of the rights illegally on the eigendom verponding

land owned by other party?®

B. A Brief History of Agrarians in Indonesia

The European/MNetherlands Agrarian Law is contrary to custom where
land ownership based on customary laws is communal property or
partnership (beschikkingsrecht). In this case each partnership member
can works the land by clearing the land first and if they cultivate the land
continuously, the land could be the right of individually property.'!

At the time of Indonesia under British colonial government, Raffles started
to investigate the stand of land, especially in the Java island. On 13 January
1812, Raffles established a committee in charge of studying the stand
of land and anvthing is deemed necessary to expedite the government
wheels.'2 On 14 June 1813, he expressed a memory to the committee:
The power arntd authority of the Indonesia leader is lirnited The
state of larnds will be leased to the village heads, who should be
responsible abowut its exploitation to the Goverrntrment. The larnds

were shhowuld be leased back to farmers with the light requirermernt.'>

11 Syafruddin Kalo, Different Perception on Land Aucthorizaton and its Conseguence to Farmer
Commurmity imn East Sumatra in the Colonial Period that continues to the Independaent Period,
Meww Order, and Reformation, Study Prograrm of Crimimnal Law, Faculty of Law MNMorth Sumatera
Umniwversity .

12 Supomo, Djokosostomo, 1951, History of Custormary Law Politcs, Volume | (1609 — 1848,
Editon two, Djambatan, Jakarta, page 74 in A, Teluki (1966) Comparison of Property Right
upon the Land and Recht wvan Eigendom. Bandung: PT Eresco, page G.

13 A, Teluki (1966) Comparison of Property Right omn the Land amnd Recht wvan Eigendorm, PT
Eresco, Bandung, page & with adjustment on written spelling.
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Raffles based “landrente-stelsel” on view that since the time immemorial
has been a tradition that the King was regarded as the land owner,
(although) in fact this is a view imported from India' and therefore it
is rightly the farmers as the land users to pay rent to the government
which replace the Klings position. This Raffles view cannot be wondered
because in the Sultanate!® regions in Central Java, at that time often
occurs the heads of fellowship replaced by the king servants, sometimes
the King give rights to his employees or his families members to collect
taxes from the partnership. Thus the king took over the law partnership
lands into his own hands, so the customary rights are held by the King,
and therefore vome into being the notion, that land is belong to the

King.'s

Therefore the customarvy rights is lost, right to enjoy, rights to precedence,
right to graze the cattle, while the right of land ownership changed in
the form and generated into ‘right to work or right to cultivate that verwv
wobbly. This erroneous Raffles’s view influences the agraria politic of
Netherland Indies in the 19th century.'”

When Indonesia returned by Britain to WNetherlands in 1816, then on 1
Mayl1l827 the INetherland Indies colonial government issued a treatise
containing that Javanese incompetents seeking the crops that could be
sold in European markets, because of “primitief-conservatief > soul as
well as their lower education level so that they are not possible accept

something new about how to cultivate the land.!'®

Wan den Bosch., a high officer in INetherland Indies, applving a forced

144 Ph Kleintjes, 1929, Staatsintellingen van MNMederlandsch Indie, 1.H. De Bussy, Armsterdar, hlrmm.
FERO. (See also Van Vollenbhowvern, 19332, Het Adatrecht van Mederlands Indie, Derde Deei, 2de
stuk, E.J.Brill, Leidemn, him.536) in A. Teluki, Ibid, page &

15 Soekanto, Op Cit. page 127 dalam A. Teluki, Ibid. page7

16 AL Teluki, Op Cit. page 7

17 Ibid.

12 FW. Stapel, 19490, Geschiedenis wan MNMederlandsch Indie, Deel W Joost wan den Vondel,
Armsterdam, hilm. 116-117F dalam A Teluki, Ibid. Rilm. 7.
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cultivation. All land are belongs to the King., so every farmer has to
pay rent by giving up some of their crops. Van den Bosch system is
known as "Cultuurstelsel’ or ‘forced cultivation? ITn addition there are
also agricultural land cultivated by European private entrepreneurs
who obtained the land from the Gowvernment bywv rent, but this policy of
leasing out the land to private stopped by INetherland Indies government
in 1839_1%

The existence of private land is political will of WNetherland Indies colonial
government that poured into its legislation. The purpose of selling the
land on a large scale to those private was primarily for financial gain
or to fill the cash of INetherland Government and NNetherland Indies
colonial government, and opening the grove that cannot be done by
Netherland Indies colonial government considering the shortage of

funds and personnel.

Thus, the private lands owned by private persons, either they are
Netherland or Europeans who have Netherland nationality. The
consequence of the existing private lands is the emergence of ‘big
landlords®™ with “seignorial rights” (landheerlijke rechten) that are
privileges granted to them by INetherland Indies colonial government,
so this private lands almost like a "Small country in the State’ (Staatjes

binnen de Staat).=”

The gentlemen (owner) of private land consisted of Europeans and
Orientals. It is almost rarely we can find an Indonesian as the owner
of private land. Who can have private land is not only their personnel,
but legal entities such as limited companies and municipalities, such as
Jakarta and Surabaya.?!

19 A, Teluki, Op Cit. hilm.8
20 Bachsamn Mustafa, 1988, Agrarian Law in Perspective, Bandung: COW Remadja Karya, page 32.
21 Ibid.
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In essence, the right of Indonesia people on the land has comunalistic
nature that means all land in the territory of Republic of Indonesia
is common land of Indonesia people. In addition it has also religious
characteristic that means all land in the territory of Republic of Indonesia
is believed as a gift of God Almighty. The common land is declared as
national wealth that shows the civil elements. namely the possession
relationship between Indonesia WNation with the common law. However,
the right of Indonesia nation is not means the right of private property

that does not allow for the individual rights.>=

Definition of ‘control’” and ‘master’ can be used in physical sense and
juridical meaning; it also has civil and public aspects. Juridical control
is wased the rights protected by law and commonly provide authority
the right holder to master physically the land that has personal right.
Another type of judicial control viz., even gave authority to control the
land that have personal right phwvsically, in fact the phwvsical mastery is
carried out by others. For example, if the authorized land is leased to
another party, the land is physically controlled by other party in the lease
rights. In this case the land owner by its juridical control, are entitled to

claim to submit back the concerned land physically to him.=®

In the law of land is also known juridical control that did not give
authority to control the land in gquestion phwvsically. Creditors of the
rights holders of security on the land have jurisdiction control over the
land made as collateral, but juridical control on the land as collateral
remains in the land the owner. The control right on the land when hawve
been connected to the specified person land (legal entity). then what is
means by the control right over the land is the control right based on a
right or power which in fact gives the authority to take legal actions as

how appropriate one who has the right.=4

22 Urip Sanmntoso (Z2012) Agrarian Law —a Compraehensive Study, Jakarta: Kencanmna Prenadamedia
Group, page 738; Boedi Harsomno (2002) Toward Improvemeaent of Mational Larnd Law in Relation
writhh TAP RDMPR R I PAPRS 2001, Jakarta: Universitas Trisakt, page 43.

23 http/rejourmal.uajy.ac.id/3I61L/ 3,/ 2MIHO 1442 pdf

24 Boedi Harsono (2002) Toward Improvement of Mational Land Law in Relaton with TAP MPR RI
I/ MWVIPRS 2001, Jakarta: Universitas Trisakti, page 23
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The land owner started with occupied an area by an indigenous people
who later called as the commmunal lands (common land). In raral areas
outside of Jawva, the land is recognized by customary law not written
either based on descent or region relationship. Along with the changes of
socio-economic patterns in any society, thie common land of indigenous
peoples are gradually controlled by society members through alternating
cultivation. Individual ownership system is then began to know in the

communal ownership system.?*

In the national law of land there are various control rights on the land, namely:

1) The right of Indonesia nation as the highest right of controlling the
land has civil and public aspects.

2) The right of control from the state is solely has public aspect.

3) The land right of indigenous people has civil and public aspect.

4) Individual right, have ciwvil aspect consist of the right on land as
individual rights are directly or indirectly have rooted in the rights
of nation.Various rights on land in Article 16 determine that: The
right on the land that can be owned by that individuals include:

a) Ownership right

b) Cultivation right

<) Building use right

d) Usage right

e Rent right

) Land opening right

) Rights of picking forest products

h) Other right including the rights abowve shall be established bwv

law and a temporary right.

Because of Indonesia people right have communalistic character, there
is a prowvision of the Right Controlling of State on the land (HIMNIIN).
HMMN not be interpreted to control phwvsical absolutely, but solelyv as the

task of managing all the common land that does not allow undertaken

25 http:/re-jourmnal.uajy.ac.id/3I61L/ 3/ 2MIHO1A42_ pdf
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themselves by entire of Indonesia nation, so that in its implementation. the
Indonesian people as the rights holders and bearers of the mandate, at the
highest levels was delegated to the Indonesia State as power organization
of the people.?® In practice, HIWIIN often ignore individual right upon the
land as happened on Verponding Eigendom case for taking over without

proper compensation as set out in the agrarian law.

The state does not have authority to sell or mortgage the land. The
problem of agrarian arises when HMIN authority confronted with
individual property right and communal rights (common land). People
who had been there before the State existed, inherent in them living right,
economic rights, political rights., social and cultural rights, and ecological

rights. All human rights are recognized in our constitutions UUID 1945.27

According to legislation: Under basis of the rights to control from the
State, determined the existence variety of rights on the earth’s surface,
called the land, which can be provided to and owned by people either
alone or jointly with others, as well as law entity. The words ‘either alone
or jointly with other persons and law entities, shows that in conception of
MNational Land Law, those lands can be controlled and used individually

and no necessity to control and use it collectively.2%

The private nature of individual right refer to the authority of the right
holder to use the relevant land for benefit and in fulfilling private needs
and his family. The prowvisions of law states that every Indonesia citizen
both men and women have equal opportunities to obtain the rights over
the land as well as to obtain benefits and the results both for themselves
and their families. The words “for benefit and the results both to
themselves and their families” shows personal nature of the rights on the

land in the conception of MNational Land Law.2®

26 Urip Santoso, Ibid, him. 79.

27 Bermard Limbong (2014) Opinionn of Agrariamn Policy, Jakarta: Pustaka Margaretha, First
Primntng., June 20149 page 90

28 Boedi Harsono, Op Cit, hilrmm. 223- 2249,

29 Ibid.
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Figenndorm wverponding land status applied at the time of IMNetherland
Indiess” Agrarian Law after the enactment of agrarian legislation must
be converted into property right through land registration is the duty of

government and landowners.

The prowvisions concerning the rights on the land under Netherland
legislation called Eigernndorrz, no longer wvalid since the enactment of
national agrarian legislation. In order to provide legal certainty and
clarity to the Eigendornn right holder., it was made the prowvisions of
conversion. With the prowvision of the conversion, the Eigenndorn rights
as individual or group property rights on the land converted into
property right with almost similar ownership power. The prowvisions of
conversion is that the FEigenndorm rights on the existing land at beginning
into force of the Laws of the Republic of Indonesia, that since at the time

become property right, unless who has the right is not eligible.?®

The word ‘conversion’ is derived from Latin convertera means reverse
or change name with giving new name or new properties so that have
new content and meaning.®*' What is meant by conversion of land rights
is change in old land rights into new land rights according to agrarian
legislation.?? Long time before the agrarian legislation of Republic of
Indonesia has already known the term of land rights conversion, as in the
case of indigenous property rights into the right subject to west civil law
(BW) called agrarische FEigerndorm and authorization right becomes the

use rights of managing right 3* *

Right conversion on the land’ is differet
to right transition on the land’. Right conversion on the land related
to right tvpes of the land that exist before and after the applicable of

agrarian legislation of Republic of Indonesia. While the right transition

30 Jun Junaedyng, OpCit.

21 Pankga Hasibuan (2012) Right orn The Land (Conwversion imn Agrarian), 18 Meai 2012, httposs
pankga blogspot.com 201 2,/05 /hak-atas-tanmnah-kornversi-dalam- agraria.lhhtml.

32 H. Ali Achmad Chormzah, Agrariamn Law {(Indonesia Land Affairs) Yolurme 1, Jakarta: Prestasi
Pusataka, 2004, page. 20 in Wibowo Tunardy, Ibid.

33 Pankga Hasibuarn, O Cit,
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on the land talking about process or procedure the transfer rights on the

land from one party to other party.3¢

Property rights (Eigernndorn) is the highest rights belongs fully to a citizen
forever and can be handed down to the descendants thereafter, one of
the causes of this right is the highest rights is permanent in character
and certainly without the limit of time set it out, in beginning of the
emergence of this right the position of state itself becomes marginalized
as the ruler of people’s livelihood. While for other rights according to
agrarian legislation of Republic of Indonesia has limit of time, and their
land is controlled by State, the “State land’. For those former holders of
land rights are given opportunity to be able to applyv for rights on the
land of their former right as long as not used for public interest or if it is

not occupied by commmunity at large.®5

Broadlyv speaking, rights conversion of on the land are divided into three

types, namely:

1) Rights conversion on the land derived from the western lands

2) Rights conversion on the land derived from the former land of
Indonesian rights;

3) Rights conversion on the land derived from the former land of self-

government.®®

Right to control of the state, as set out in legislation that earth, water, and
space, including natural resources contained in it at the highest level is
controlled by the state, as organization of all people:;: Rights to control
of the state in agrarian laws governed give its authority as follows, that

is for3":

34 Wibowo Tunardy, Op Chit.

35 Agung Ilbrahirm Hasibuan, Asisten Urusarn Hukum dan Agraria, Bagiamn Umuurm BUMNMN, Saejarah
dan Terbitnya Hak PMilik Atas Tamnah, Sub Portal BUMNM,25 Septembear 20149, bttt M w oo v Burmm.
o id,/ptpnl/berita/,/47 7 /Sejarah.dan. Terbitrnya.Hak.PMilik.Atas. Tamnakh.

36 Agung Ibrahirm Hasibuan, Op Cit, hirm. 1.

37 Boedi Harsono (2007) Indonesia Agrarianmn Law — History on Formaton of Agrarian
Primncipal Law, Comnternti and Its Implemeaenttion, Vvolurme 1, Natonal Lanmnd Law, Pernerbit
Djambatan, hlm.267-2658.
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1) Arranging and conducting allocation, use, supply and maintenance
of earth, water, and outer space;

2) Determining and regulating legal relations between people with
earth, water, and outer space.

3) Determining and regulating legal relations between people and

legal acts concerning with earth., water, and outer space.

The state authority are sourced in the rights to control of the state
according to prowvisions of law should be used to attain the greatest
welfare of people, in sense of nationality, prosperity, and freedom in
society and an independent Indonesia laws state, sovereignnity, just
and prosperous. It is determined also that the rights to control of the
state above its implementation can be delegated to autonomous regions
and customary law societies, merely required and does not contrary to

national interest, according to the existing prowvisions.

The right to control of the State (HMIIN) is term given by national agrarian
law to legal institution and concrete relationship of law between the
State and the Indonesia land. The state authority in the land affair sector

is the task delegation of nation®®. In explanation of law is stated that:

Law Number 5, 1960 on Basic Regulatiorn of Agrariarn Principals
is based omn the establishment that in order to achieve what
is specified in Article 33 paragraph (3) the Constitutiornn is
unrnecessary arnd out of place, that Indonesia nation or the State
acting as the land owrner. Is rmore appropriate if the state, as the
organization of power from the entire people (natiorn) acted as

the ruling body-

The foundation of state to control and regulate the utilization of land

and natural resources which referred to as the right to control of the

38 Ibid, 2F71.
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state (HMIIN) was guaranteed by constitution. The estuary is the greatest
welfare of people. In concept of the integralistic state proposed by R.
Supomo in session of BPUPKI on 31 May 1945, economic development
(including the land) uses “state socialism’ system, ie the welfare for all
Indonesian people. HMIN orientation is: "“Earth., water. and natural
resources contained therein shall be controlled by the State and used for
the greater prosperity of people’” Therefore the purpose of HMIN is “‘the
greatest prosperity of people of Republic of Indonesia™

In its implementation, HNMIN should hawve spririt of basic wvalues of
Pancasila. In implementing HMN Government should rellied on the
command of Constitution 1945 that is about independence, justice,
fairness, equality, and prosperity. In the state context, HMNMIMN should
trully take note of the two things simultaneously in qualified balance
i.e! between development interests and basic rights of people (both
individual and communal) On the one hand the central amd local
government have authority to give permission to investor for national
interest, including for the people prosperity through the taxation
mechanism, but at the same time Government is obliged upholding the

rights of people in social., economic, and cultural (customary) sectors.”

Take over of Verponding eigendorm land by the government in relation
to the prowvisions on revocation of land. The state accordance to the law
has right in revocation of right on the land®*® as follows: that for public
interests, including the nation and State interests as well as common
interests of people. the rights on the land mawv be revoked. by providing

adequate compensation and in the ways set by law.

Thus, the elements of right revocation on the land is as follows:

The nation/state interest, common interests of people., as part of

39 Bermard Limbong (2014) Opiniorn of Agrariamn Policy, Jakarta: Pustaka Margaretha, First
Primntng, June 2014

A0 AP Parlindungamn, 1293, Revocation and Right Exemption on the Land — A Comparison Study,
Cw MMandar Maju, Bandung, pagea. 2.

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo 3



general interest., therefore, if revoked the rights on the land; must be

compensated; worthy; and must already regulated by a law.?!

In system of national agrarian law we do not recognize the existence of
land confiscation of person for construction. except (confiscation) as
a crime. Likewise the confiscation due (difference) a person’s political
wviews, but all must be with an indemnity, and it is worthy either by
government or parties who affected by the right revocation of the land
rights. Similarly. the right revocation that occurred one-sided from
government, it should be sought as there has been a common will as
happens in ordinary purchase.*? Schenk states that any directly losses
and as result of right revocation of the right should be granted reparation.
In many cases the resolution of Eigendom WVerponding dispute by the
government or even private often ignore compensation to landowner

and this is what malkes the occurrence of conflict.%®

The case of FEigendorm Verponding land X is the law conflict case of
agrarian field, particularly in land, and in general as part of problem or
the agrarian conflict. The agrarian conflict is multidimensional so can
not be seen only as agrarian problem or legal aspects alone, but also
related to non-legal variables.** The foundation of national agrarian law
is the state basis of Pancasila, constitution1945, and MPR decrees, as well
as the prowvisions of national agrarian land. There are some sectoral laws
related to agrarian. ie legislation on forestry; Water Resowurces; Fishery;
Managerment of Coastal Areas and Srmall Islands; Capital Investrmernt; arnd

Iand Procurerment for Developrment for Public Interest.

The national agrarian law is regarded as umbrella act of all laws and

regulations that governing the agrarian and land affair. But de facto there

Al Ibid, page S

A2 [bid

A3 Schenk, 1975, Onteigening, Penerbit Kuwer, page 52 in A. P. Parlindungan, Ibhid, page 4.

44 Bernard Limbong, Opinion of Agrgariamn Policy, Jakarta, Margaretha Librarmy, First Primting, Juni
2014 page 3
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has been the lack synchronous between content material of national
agrarian legislation and sectoral laws that arises conflicts of law. The
law conflicts of legislation such as the lack synchronous of contents
material of law does not only appen between sectoral legislation itself
and national agrarian law, but also between sectoral laws itself.*® The law
conflict of this lack synchronous legislation is one of main factors the

occurrence of disputes and conflicts on the agrarian during the time.*®

The lack synchronous of vertical in terms of legislation its guidline is
restored to the existing legislation, which applies principles of legislation
with lower hierarchy was not applicable when contrary with legislation
of higher hierarchwv (Lex superior derogat legi innferiori). In principle
of Legal Studies. the lack harmony between special laws with other
laws, the other laws that should be excluded accordance to legal maxim
lex specialis derogat legi generali. Besides the legislation enacted was
newer than the similar other laws , thien old statute by itself is not valid
anymore (Lex posterior derogat legi priori orlex posterior derogat legi

arnteriori).

The legal force of legislation in accordance to hierarchy as mentioned in
its explanation that irn this provisiornn what meant by “hierarchy’ is leveling
arny kind of legislation based on the principle that lesser legislatior: st

ot cornflict with higher legislatiorn.

If in the case of Eigendom WVerponding land X has been the actions of
the parties bases its legal foundation in the prowvisions of an article or
clause in legislation, that in fact not in synchronous with legislation on
agrarian then it is returned to the higher legislation basic (Lex superior
derogat legi inferiori) that is constitution 1945 and MPR. Moreover the
stand of agrarian law is the law that specifically regulate the stand of

agrarian as umbrella act. If there is disharmony law conflict between

A5 1bid hal 118-119.
A6 1bid hal 119.
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agrarian legislation and other legislation., the laws must be set aside (lex
specialis). Besides the national agrarian legislation enacted in 1960, the
law of agrarian or land laws are cannot applicable (Lex posterior derogat
legi priori or lex posterior derogat legi anteriori). The claim dispute
of eigernndorn verponding land that has been taken owver of the state, in
terms of Agrarian Law, Ownership Theory, and Public Service Theory of
has been very clear problem that is the interest and passion dispute for

having land as a high economic value wealth.

The property rights of Eigernndorm Verponding land in agrarian law version
of WNetherland Indies is mechanically the nasional agrarian legislation
still recognized as long conducted conversion of Figendorm Verpomndirng
land into ownership right status through the land registration process.
This mechanism if implemented properly will be fulfilled the Property
Rights aspects, Public Policy Rights, and could avoidance of conflict.

C. Alternative Solution to Reach Resolution wwith
Theories

The property right becomes principle that must be considered in
resolving the disputes or conflicts of Figenndorm Verpornding land who
has taken over by the State. Of course the right to possess by the State
(HMINN) for development and public interests be another principle in the
analvsis approach and of disputes resolution of Eigendom WVerponding
land or private land of WNetherland Indies period which taken over by
the State.

The rights has meaning recognition or claim on something (a thing-
can be a goods/physical that are tftangible, services or knowledge/
information that is non-tangible) that enforceable or respected by other

parties.* Theory of the INational Agrarian Law who appreciates physical

AT Property rights in Economic of Insttuton. Esl.femiipb.aciid/uploads/media,;,12. Property
rights_ SDW_pdf.
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or juridical ownership should be respected. Bromley (1989) defines

ownership rights as the right to obtain securely the flows of income/

profit for others respect to the flow of such earnings, associated with the

transactiormn . ®®

Alexandr Opoulou (nd)?*® expressed three basic elements of the rights

of ownership, namely (i) the exclusivity of rights to choose the use of a

resowurce (ii) exclusivity of righits to services of a resowurce and (iii) rights to

exchange the resource at mutually agreecable termis.

While Vincent RJ*® argued that ‘right’ has five major elements, namely:

1)

2)

3)

“4)

5)

The subject of right, namely the right holder. They more as
individuals, but can also in form of group (family, tribe. company,
nation, state, region, culture, perhaps even property global)

The object of right, what it is a right to, either positive or negative as
claim on something right.

The Exercicing a right, an activity connecting between subject
(the holder) with object (what is claimed as a right) (the activity
roomates connect a subject to an object.)

The bearer of the correlative dwuty, when the rights attached to
someone means against others who do not get this right, so a
struggle to “beat” all the barriers of barrier from other party.

The justificatiorn of a right, is question concerning justification that
these something is property of person/group (the question of the
justification of a right). Therefore, the right must be based on claim
toward object of that right, and it is expected no other party who
objected.

A58
A9

Property rights,” ibid.

Alexarndr Opoulou (rnd), Public property and property rights theory, wwwwilse. ac.ouky
euragpeaninsttute/reserach//hellenicObservatory,/pdf/a4th_ 2%GC205wmposiurm PAPERS_ _PPS)
LA _ CITIZEMNSHIP.

Wincet RJ. Hurman Rights and Intermnational Relatons (Cambridge: Cambridge University Praess,
Z2001) hal. 8, . mengadatasi Gewirth, Hurman Rights, p.2
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Based on the ownership rights were guaranteed byv universal human
rights, of course it would have become philosophical value in legislations.
The question is how far the law effectively running among Indonesian

society.

The theory that suitable for the case of Eigenndorm Verponding land are
taken over by the State, among others in the study tool of Social Contract
Theory, that each person in a state feeling require each other that occurs

the Social Contract.

Law is born from the top (officials) or community (living law). The laws
of society will be associated with society agreement or Social Contract.
Law was originally born out from wvalue to be maintained (good value)
or unwanted wvalue (bad wvalue). The walue in this case is description
of what is desirable, worthy, valuable, which affects social behavior
of person who has such a value (Lawang. 1985: 13). To maintain and
protect something that has that value., community members gathered
to discuss how something of value can be protected and maintained.
Furthermore, the society members make a deal. These agreements
called the “social contract, and it is what called the law, which is a rule
or guideline in interactions among society members. In this case the

agreement is taken by some members of society.”!

John Locke began by arguing that human nature is the same each other.
Howewver, different from Hobbes, Locke stated that human characteristic
does not want to meet desires with power without regard to other
human beings. According to Locke, human in himselves has sense that
teach principles that due to being equal and independent human being
no need to break and ruin the lives of other human beings. Therefore,
natural conditions to Locke are very different from natural conditions

according to Hobbes. According to Locke., under natural conditions,

51 ibid, hlrm 11.
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there are already setting patterns and natural law regularly because
humans have a mind that can determine what is right and what is wrong

in association between fellow.

Therefore. thhe natural conditions, caused some people who usually have
power, does not ensure full security, there is the desire one-two parties
to impose their will through the power they have. So just as Hobbes,
Locke also describes an attempt to escape from unsafe condition full
towards fully safe conditions. Humans create artificial conditions
(artificial) by holding Social Contract. Each society member does not
fully surrender all of his rights, but only partially. Between the holders
(candidate) parties of government and society are not only contractual

relationships., but also relationship of mutual trust (fidwuciary trist).

The public policy theory has been expressly argued the necessity any
public policy conducted by the government is bedefited and has goods
impact both to public or society. The protracted case of land problem is
reflection the bad of of public policy by the governments in agrarian or

land affair problem.

The cases land contained in database of BPIN RI is old cases and new
cases arise as implications of the old cases. The typology is vary although
principally the resolution of disputes through non-litigation is a wimn-

win solution. better known as Alternative Dispute Resolution (ADR).=2

Public policy as social act of government turned into action thathas
implicate to laws when public policy as the Government obligation
that protected and regulated by legislation. James E. Anderson (1970)
categorizes the types of public policy as follows:

1) Substantive and Procedural Policies.

52 Denico Doly, Penyelesaian Sengketa Tamnah Melalui Altermnatve Dispute Resoluton (ADR), Info
Singkat Hukum, wol. WIi. No. OL/S1/P3IDIdJdanuvari/ 2014, hittp /Y berkas. dprgolid/pengkajiamn
files/sinfo_singkat/Info2:205ingkat-Wi-1-1-P3EDI- Jamnuari-20149-39_ pdf
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2) Distributive., Redistributive., and Regulatoryv Policies.
3 Public Goods and Private (Goods Policies

The redistributive policy is one policy regarding transfer of wealth
allocation., ownership., or rights. Example: the policy on land acquisition
for public purposes.®® The public peolicy by the Government certainly
has implications for the law, since the policy on the land is governed
by legislation of agrarian/land sector. Carl J Federick as quoted Leo
Agustino (2008: 7) defines policy as a series actions/activities proposed
by a person, group or government in particular environment where
there are obstacles (difficulties) and opportunities toward proposals
implementation of these policies in order to achieve certain goals.5*
Irfan Islamy as quoted Suandi (2010: 12) policies must be distinguished
by wisdom. Policy is translated to different policies tantamount
to wisdomyang means wisdom. Definition of discretion requires
consideration of further consideration, while the policy includes
the existing rules within it. James E Anderson was gquoted by Islamy
(2009:17) reveals that policy is a series of actions that hawve a specific
purpose followed and implemented by an actor or group of actors to

solve particular problem.>*

The scope of public policy studwy is wverv broad because it covers
various fields and sectors such as economic, political, social, cultural,
legal, and so on. Besides, views from its hierarchic the public policy is
national, regional maupun local such as laws, government regulations,
a presidential decree, a ministerial regulation. local government
regulations/province, governor decision, rules of district/city, and

decision of regent/ mayor.5®

Easton gives definition of public policy as the authoritative allocation

53 http:/Ybookerchon. blogspot.corm /2013 /05 /pengertian-jenis—jenis-dan-tingkat.lhtml.
54 http:/reprimnts.uny.ac.id/ 8530,/3,/BAB2%:202%:20-26200740124104a5 _pdf.

55 Ibid.

56 Ibid.
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of walues for the whole society or as wvalue allocation by force to all
community. Laswell and Kaplan also defines public policy as a projected
program of goals, wvalues, and practice or something attainment of
program objectives, wvalues in the practices targeted. Pressman and
Widavsky as quoted Budi Winarno (2002:17) defines public policy as
hypothesis contains these initial conditions and the conseguences were
predictable bias. Public policy must be differentiated with another

peolicy forms another policy for example of private policies.”

D. Analysis of thhe Effort to Resolve Agrararian Conflict
The national agricultural law was oriented on the communal and
individual ownership., sowhen thereisa dispute of Eigendomm Verponding
land taken owver by the States, this phenomenon can be approached
with the conflict theory where the parties have their own interests in
the conflict. Since the government involved in conflict, the government
became minor wviewed from the Public Policy Theory aspect where
government should issue the good policy for people. Another theory,
the ownership theory existed in this case can be known whether or no
wviolation of property rights both on land owned by individual or Rights
to possess of thr State (HIWIIN). According to INational Agrarian Law
the State has HMIN with the basic of purpose for the greater prosperity
of people and respect for individual rights and customary commmunal

(customary rights and self-government).

The resolution of disputes in the court often creates new problems. This
new problem arises when there is party who do not accept the result of
court verdict thiat won one of thee parties. Other problems arise, i.e. when
the same dispute object to different judicial institutions. Often found
the land dispute submitted to General Courts (PU) and Administrative
Court (PTUIN) are different, therefore it can cause new problems in

the resolution of land dispute. The resolution of disputes through non-

57 Ibid.
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litigation is the resolution of dispute which is being developed todaw.
The resolution of disputes through non- litigation or known better as
Alternative Dispute Resolution (ADR) is regulated in Law Number 9,
1999 on Arbitration and Alternative Dispute Resolution. The resolution
mechanism of dispute in this waw is classified as non-litigation resolution

which directed to a single agreement as a win-win solution.>*

E. Conclusion

In many cases on disputes of Figendorm Verponding land are taken over
by state, the legality process of land rights status become principal base
the occurrence a conflict of Eigendorm Verponding land that caused
among others not completion of land registration process in Indonesia
by government or by land owner itself. As exemplified by Lucas (1997),
Stanley (1999), Hafid (2001) and his colleagues in which mentioned
that state apparatus is often taking over forcibly the land from the hands
of people so-called development projects. Although taking over was
based on legislation the abolition of private lands., but there is not occur
the process of providing adequate compensation as specified in the
provisions of national agrarian laws. Here there is occurs a law conflict

one another.

In accordance with the Legal Pluralism Theory., the status of land in
Indonesia during MNetherland colonial period governed by two laws,
namely customary law and western law (INetherland Indies Colonial
Act). Even in the internal of national agrarian law is often occurs conflict
one another, both related to material side of law or disagreement in the

interpretation of legislation.

58 Denico Doly, Resalutiorn on Land Dispute Through Altermnative Dispute Resoluton (ADR]), Short
Imnfo of Law, Wol. WwWi. NMo. OL1LS1/PID/Januariy, 2014, hittp /) berkas.dprgo.id/pengkajian/ files)/
imfo _singkat/Info2c20S5ingkat-Wi-1-1-P3DI- Jamnuari-2014-39. pdf
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SETTLEMENT OF AGRARIAN DISPUTE THROUGH sSOCIOLOGY
OF LAW

A, Dpening

Sociclogy derived from the words Latin Socius means friend, while

Logos means science. This term was first published in a book with title
“TCorers De Philosophie Positive™ by August Comte (1798-1857). The
term sociology of law was first introduced by Anzilotti in 1882. The
sociology of law studies a mutual influence of law and other social

Phenomena (Soekanto, 2012).

Prof. C.J.MW. Schuyt, a professor of Dutch’s Sociology of Law, in his
article argued what he wished to notice was the role of law in society
in organizing and maintaining distribution in the life opportunity, and
of how the relative role of law relief to change an uneven distribution.
Distribution of life opportunity, according to him always indicates the
existence of class structure in society. Therefore, there are arised some

basic guestions about injustice and ineqguality. Then from here the
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Sociology of Law must depart to discuss the extent to which the power
relationships that are obviously contained in social reality. According to
him, one of the tasks on the Sociology of Law, did not reveal the causes
of ineguality between the aspired society order with the order of society
in reality (Kusumah, 1981)

Law does not work because of society changes. In social life there is
always social interaction., and in social interaction there must be
changes both in interaction itself and in social wvalues, social norms,
patterns of organizational behavior, composition of social institutions,
stratas in society, power/authority and so on. According Lawang (1984)
social change is a process where in a social system there are measurable
differences that occur in a certain period of time (Adi. 2012) Given the
fact that there was a change of law from the Dutch East Indies law to
Indonesia’s positive law, the Sociology of Law also studied public and

government relationship in responding to the change of law.

Law is a norm invited the society to achieve certain ideals and
circumstances, that to be a means of its society to discipline, demand
and direct the society members behawvior in relation to one another.
In order to carry out such a function, norms must have a force that
is compelling to the society members to comply it. (Rahardjo, 2006)
The national agrarian law should be the morm that could compel the
Government and society to achieve an agrarian order. Why the facts
cannot force the Government and society to comply with the agrarian

laws®

The sociological jurisprudence school (Eugen Ehrlich)., says the law
made mmust be in correspond with the living law in society. For the law
norm can ‘live in society, then according to the utility school, with its
figure Jeremy Bentham. believes that law should be beneficial for the
society to achieve a happy life. Another figure of the utility school,

Rudolph von Thering, which related to social utilitarianism that is law
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is a tool for the society to achieve goals (Law Society). Is the national
agrarian law is a living law in the society? Do the society still believe that

national agrarian laws can be tools of the society to achieve the goals?

In the Sociology of Law concept is said that law serwves as a social control
and social engineering means. Law as Social Control, the law must taken
its business in such a way that conflicts and inequality that may arise
does not disturb the society order and productivity. It was done through
social control to create a balanced state within society., which aims to
create a harmonious state among stability and change in the society. Law
as a means of maintaining order and achievement for justice should be a
coercion means protecting the citizens from acts and threats endangera
themselves and their property. Laws can be Social Engineering in
nature, where legal functions are required in each society, including in
the societies are experiencing an upheaval and development. Law can
play a role in changing the tought model of society from traditional
tought pattern into rational/modern tought patterns. It is interesting to
note that the protracted problems of Eigenndor Verporndings land as an
indicator that the law has diminished of its function either as Social

Control or Social Engineering.

The agrarian law ineffectiveness to settle various legal disputes in the case
of Figernndornm Verpornding land can be suspected related to the wealkness
of law authority factor. According to O. WNWotohamidjoyo. the weakness
of law authority is because the law does not get proper support from
non-legal social norms; no legal consciousness and a proper awareness
of nmnorms; the existence of power and authority, and the reciprocity

paradigm of relationship between other social phenomena and law.

In the case context, in line with transition from the Dutch East Indies
legislation to the laws and regulation of Republic of ITndonesia, then
all legal land under agrarian law of the INetherlands East Indies, such

as eigendorm verponding, must be converted into property rights. The
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government is obliged to carrv out land registration for conwversion,
while the eigernndormn verponding land owners must register the land
to the Land Office. Why does the controversy is prolonged on the
eigendom wverponding land since 1960-20157. This is sociologically
understandable. In Karl Marx’s view the social life (Risma R, 2013) is: 1)
the society as arenas in which there are various forms of conflict; 2) the
State is seen as a party actively involved in conflict with various parties
to the dominant power; 3) the coercion in the law product is seen as
major factor to maintain social institutions. such as property. slavery,
the capital that produces inequality of rights and opportunities; 4) the
State and law are seen as a tool of oppression used by the ruling class

(capitalist) for personal gain.

Karl Marx argued that there are disputes in society involving the certain
parties. State is an active party on the dominant power. Law is governed
bw the raling or dominant class in the form of force used as a means to
defend and increase personal power and as a tool of oppression. Each
class has its own conflicting interests and causes the conflict occurs. The
ownership and means control are in similar individual or dominant
group (Risma R, 2013). Whether in case of the eigendom wverpondng
land dispute which taken over by the State, the Government participates
actively in the existing conflict as alleged by Karl Marx’s Conflict Theory?

Of course this assumption still needs to be proven in research.

In contrast to Karl Marx on the controlling group of the means owners, in
Dahrendorf view it is not always the means owners acted as controllers.
He assumed that power relationships concerning subordinates and
superiors do provide an element for the class birth. The groups clash
will be the most easily analyzed as contradiction on the power relations
legitimacy between ruling and lower-class groups (Risma R, 2013).
Dahrendorf’s analvsis is very easily understood to be a review tool in
case of the Eigendom Verponding land dispute between the society (or

heirs) and the Governmment.
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The discussion on the rights transfer over the eigendon verponding land
by the State from the Sociology of Law aspect, so this paper is studied in
sociological juridical with the question; Why the eigendom verponding
land transfer caused disputes or conflicts between the parties?, what the
juridical problems caused the conflict, and what is the legal standing of

parties?®

B. Sociology of Law. Land Dispute and Eigendom
Verponding: Defimition and Outlook

The meaning of Sociology of Law according to Satjipto Rahardjo is study
of legal phenomena aims to give explanation on the legal practices.
Sociology of Law explains the occurrence of legal practices, causes,
influential factors, background of problems and so forth. Sociology of
Law is scientific study of social life. One missions of Socioclogy of Law
is to predict and explain various legal phenomena, namely how a case
enters the legal system and how its settlement ( Akhdhiat, 201 1 ).

The scope of sociology of Law concerning the law and behawvioral
patterns as creation or form of the social groups wishes. It is behawvioral
pattern in a society, that is examining the wayvs of similar acting or
behaving from people who live together in a society. Thus, Sociology of
Law is a branch of science which examines why humans are obedient to
the law? Or whyv did thev fail to complyv with the law? as well as other
social factors that influence it. Sociology of Law discusses the mutual
influence between law changes and society. The law change may affect
the society leads to the law changes (Ali, 1996).

Agrarian Dispute is a relationship of parties which characterized by
conflict between two or more parties related to claim of one plot of land,
territory, or other natural resources based on interpretation of the same
rights (read. legitimacy source) and or different to each other. In such

conflict one or more parties directly acts to eliminate and/or disagree
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and/or impede the other’s acknowledgment of certain agrarian objects.’
Eigendom is a term well known in Western Civil material law which
means “property rights”. Eigen means self or private, while dom refers
to the word “dominium™ which defined as “property right”. Thus,
“eigendomm™ means “private property.” INow, “verponding™ is a tvpe of tax
imposed on fixed objects (land and buildings) which have been proved
by “eigendom™ or the ownership evidence, where these taxation begins
in Batavia in 1800 The ownership right (eigernndorrn) is one of material
rights set forth in Book II Burgerlijk Wetboek (Civil Code). However,
with the issuance of Law INumber 5 Year 1960 on Basic Regulation of
Agrarian Principles, the ownership rights of eigendom land are revoked
from the book IT of Civil Code and included in Law INumber 5 Year 1960
on Basic Regulation of Agrarian Principles. (Wibowo Turnadi. www.

jurnalhukum.com/hak-milik-eifendom).

The legislation ineffectiveness was related to the wealkness of law
authorityfactor. According to Notohamidjoyvo, the weakeness of law
authority were caused of: 1) the law does not get proper support from
non-legal social norms; Law norms are not in accordance with non-
legal social norms. The laws established are too progressive so being
perceived as the foreign norms for the people. and the value system in
society is in general weakened as modernization result. 2) there is no
proper legal consciousness and norm awareness, the legal officers who
are not aware of their obligations to maintain the State law; and 3) the
existence of power and authority, there is a mutual paradigm between

other social phenomena with the law:.

Sociology of Law has the concept that law serves as the social control
means; and the law serwves as social engineering means. Law as Social
Control, the law must work its business in such way so that conflicts

and inequalities that mawv arise do not disturb the order and societwy

1 Similar wiew is followed and confirmeaed in Lawvw MNMumber 5, 1960 on Basic Rule of Agrarian
principles. (see Pasya anrnd Sirait, 2000}
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productivity. Social control is an attempt to create a balanced state
within society, which aims to create a harmonious state of stability and
change in society. It means the law as a tool of maintaining order and
achieving the justice. Social control includes all the forces that create and
maintain social bonds. Law is a coercion means that protects citizens
from acts and threats endangers themselves and their property. Laws
can be Social Engineering., where the function of law in conserwvative
sense, the function is required in every society, including in society that
is experiencing upheaval and development. Including all the forces that
create and maintain social bond that embraces the imperative theory on
the function of law. Law as the renewal means in society. Law can play
a role in transforming people’s tought patterns from traditional thought
patterns into rational/modern tought patterns (Pasya and Sirait, 2000).
Sociclogy of law sees, accepts, and understands the law as a part of
social human life, not beyond it. For the sociology of law the law’s life
cannot be separated from the daily life of society. The law cannot be seen
as stereotypes of deeds or abstract concepts, but something substantial.
It is in form of human (social) behavior. Sociology of Law, for clarity, is
sociology of or about law, therefore, when speaks of social behavwvior, it
is related to applicable law ((Wibowo Turrnadi, www.e jurnalhulkwum.cor/

hak-milik-eifernndor).

According to Marxs idea., Ralf Dahrendorf, thiesocial classes classification
is no longer based solely on the possession of production means. but
also of power relations. There are a number of people who have and
participate in the power structure, some are not in power. In this case,
there are three important concepts: power., interests, and social groups.
In turn, according to Garna (1992), the interests differentiation that can
occur may lead to potential conflict group or actual conflict groups that
collide because it has antagonistic interests. ( Wibowo Twurrnadi, wwwn

Jurnalhukum.com/ hrak-milik-eifenndorr).

Sosiologi Hukum dapat dilihat dari cara pandang yvang bertingkat.
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Terkait tingkatan teori,. Weuman (2000) melihat ada tiga tingkatan teori,
yvaitu tingkat mikro (micro-level), tingkat meso (meso-level), dan tingkat
makro (macro-level). Teori tingkat mikro memberikan penjelasan hanya
terbatas pada peristiwa yang berskala kecil, baik dari sisi waktu, ruang,
maupun jumlah orang. Teori tingkat meso menghubunglkan tingkat mikro
dan makro. Misalnya, teori organisasi. gerakan sosial, atau komunitas.
Sedangkan teori tingkat makro menjelaskan objek yvang lebih luas, seperti
lembaga sosial, sisterm budaya, dan masyarakat secara keseluruhan.
(Creswell, 2010; Kerlinger, Fred. 1973; Holt & Winston, Merton, 1967).

Sociology of Law can be seen from a multilewvel perspective. In relation to
theoretical level. Neuman (2000) sees three levels of theorv: micro lewvel,
meso level, and macro level. Micro-level theory provides explanation
that is limited to small-scale events, both in terms of time, space, and
number of people. The meso level theory connects the micro and macro
levels. For example., organizational theorv, social mowvements, or society.
While macro-level theory explains broader objects., such as social

institutions, cultural systems, and society as a whole.

Jack Douglas (1973) distinguishes between macrosocial and microsocial
perspective. He distinguishes between the sociology of everyday life and
sociology of social structures. Sociology of everyvday life uses what is
calls a dailv perspective, interactionist or microsocial. While sociologwv
of social structure using macrosocial or structure perspective. Sociology
of social structure studies society as a whole and relationship between
parts of society; Society is seen as something beyvond a set of individuals
who make it up. Sociology of everyvdawy life. on the other hand,
specializes in what happens to individuals, when they stare one another,
act and communicating. While Randall Collin (1981) describes the
state between macro and micro sociology. Collins suggests that micro
sociology involves a detailed analyvsis of what humans do, say, and think
in terms of instantaneous experience, while macro sociology sees the

analysis of large-scale, long-term social processes. (Wulan, 2010)
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c. Analy=zing Property Right Theory., Conflict, and Public
Policy Through Sociology of Lawvvw
The property right theory obserwve the opposition over the land is
social behavior of the parties in struggling for economic rights over the
land. Such case typologies are studied with the Property Right Theory
and Marxist Theoryv of Conflict. Property Theoryv itself explains that
property is a “right to sormething”. The right contains a sense of claim
for something that can be enforced or respected by others. The claims
over something without legal protection over it or without can be
enforced will not meaningful and provide any benefit. Therefore., the
most important element of property is enforcement. Property can be
defined as possession at which one has the right to (at least) benefit from
it. (htrp://esl.fem.ipb.ac.id/uploads/media/12 Property_right SDA pdf)
Karl Marx mentioned the occurrence of coercion in the form of law. In
this context the law to the abolishment of private lands (Eigendom land
that has the right to appeal in the Dutch period) could be blamed as “the

coercion in the form of law

According to conflict theorvy, society is always in a process of change that
market with continous diasagreement among its elements. Each element
contributes to social disintegration. The regularity in that society is onlwv
because of pressure or imposition of power from above by the ruling
class having authority and position. (Adi, 201 2).

Conflict theorvyv is antithesis of functionalism concept because in
functionalism., society is regularly in a system., so that the society
regularity is more prominent than conflict in society. Conwversely,
conflict theoryv teaches that in each society there are alwawvs conflicts
reflects the struggle and friction between groups or intragroups to fight
for resources, power, distribution patterns of works, social structure,
and fighting over other human traits such as differences in interests,

dissent. sexuality satisfaction and instinct (Fuady, 2011).
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Looking at the conflict Dahrendorf admits that there are differences
between those with little and many power. The difference in dominance
may happen drastically. But there are basically two social classes, those
who are powerful and dominated (Dahrendorf, 1968). Dahrendorf, in
his analvsis considers that group clashes empirically mayv be easiest to
analvze when wviewed as contradictory about ligitimization of power
relationships. In each association, the ruling group interests are values
that are ideology of its power legitimacy. while the grassroot group
interests pose a threat to this ideology and the social relationships it

contains (Poloma, 1994,

Public policy as social action of Government turns into action that
has legal implications when public policy as a Government obligation
is protected and regulated by legislation. James E. Anderson (1970)
classifies the types of public policy into: a. Substantive and Procedural
Policies b.Distributive, Redistributive, and Regulatory Policies; and c.
Public Goods and Private Goods Policies. Redistributive Policy that
governs the transfer of wealth, ownership, or rights allocations. Example:
a policy on land acquisition for the public good (htrp:/Ybookerchior.
blogspot.corm /201 3/05/pengertian-jenis—jenis-dan-tingkat. fitrnl).

Irfan Islamy as quoted by Suandi (2010) argued that policy must be
distinguished bwv the wisdom. Understanding wisdom requires further
consideration. while policy includes the rules that exist within it. James
E Anderson as gquoted Islamy (2009) reveals that policy of a person or
group of actors to solve a particular problem. The scope of public policy
studwv is werv broad. covering areas like economics., politics. social,
culture, law, Besides, observing from its hierarchy the public policy can be
national, regional or local such as government, presidential, ministerial,
Local/provincial government regulations, governor decision. regency/
city regulation, and regent / major decision (htip:/Ybookerchon.blogspot.
cort /2013/05/pengertian-jenis-jenis-dan-tingkat htrl).
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Easton provides definition of public policy as an authoritative allocation
of values for the whole society. Laswell and Kaplan also define it as
a projected program of goals, wvalues, and practices. Pressman and
Widawvsky as guoted Budi Winarno (2002) defines public policy as
hyvpothetical contains preliminarv conditions and predictable effects.
Wolls as guoted Tangkilisan (2003) states that public policy is a
number of government activities to solve problems in the society, either
directly or through wvarious institutions that affect people’s lives (htip://
bookerchon. blogspot.corm 2013705/ pengertian-jenis-—jenis-darn-tingkat.
Ftrrl).

The scope of public policy studies is extensive as it cowvers warious
fields and sectors like economics, politics, social, culture., law, and
so on. Besides, it can be seen from the hierarchy of public policy can
be national, regional and local such as law, regulation., presidential
decree, ministerial regulation. governor decision., district regulation,
and regent/ mayor decision. At the moment Government does not do
activities in solving to the case problem, the Government behavwvior is

not doing public policy well.

Public policy as a social action of Government turns into an action that
has legal implications when public policy as Government obligation
is protected and regulated bwv legislation. In the case of eigendom
verponding land dispute, the type of public policy according to James
E. Anderson (1970) is Redistributive Policy that is policy regulates on
the transfer of wealth, ownership, or rights allocation. For example, the
policy on land acguisition for public interest. What Laswell and Kaplan
describe as a projected program of goals., values, and practices, is as
positive as Wolls as quoted Tangkilisan (2003) that public policy is a

number of government activities to solve problems in society-

Meanwhile, in the conflict theory perspective, it is believed that in

solving the social problems is required a theory. Ralf Dahrendorf s
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conflict theorv became the basis of Eigendom Werponding land studw.
For him. the classification of social class is no longer based solely on
the production means possession, but also on the power relations. In
this case, there are three important concepts: power, interests, and social
groups. In turn, according to Garna (1992), the interests differentiation
that can occur may lead to a potential conflict group or actual conflict
groups that collide because of its antagonistic interests (htip://
soskumtogueville2. blogspot.corm/ 201 106/ ermpat-teori-penting-dalari-
sosiologi fitrrnl).

The State interests that need land for development often conflict with
the society interests as landowners. And that’'s often to be the case
when there is no decent compensation system according to reasonable
standard. The legal issues, including agrarian law, are sometimes
contributed by irregularities of executive, judicative, and even law

enforcement agencies.

The agrarian cases complexity in Indonesia is assumed to have included
individual factors, communities, Government, and even influenced by
the legal institutional system. The assumptions are based on the social
integration paradigm. With this paradigm the sociology of law theory
attempts to understand the legal institutions behawvior. The presence
of legal institutions is the opersionalization of an abstract ideas,
formulations, and law concepts through institutions and that operation

of institutions these abstract things can be realized into reality.

D. Thea Wiewwpoint of Sociology of Lawvw with the
Emeaergence of Legal Awvwareness and Social Contract
Asking the legal consciousness of society in principle questioned also
the law enforcement aspect. From the beginning there was no clear
agreement on the conception of legal consciousness. J.J. Von Schmid
(1965) provides a review of the law feelings., namely the law judgment

arises immediately from the society. While the legal consciousness is
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more the formmulation of the legal restrictions on the judgment. which
has been done through scientific interpretation. Paul Scholten (1954)
mentions the law consciousness as the awareness or values contained
in human on the existing law or the law expected to exist. In fact what
is emphasized is the functions values of law and not a legal judgment to

the concrete events in the concerned society.

The emergence of legal awareness is driven by the extent to which
compliance with the law is based on indoctrination, habituation, utility,
and group identification (Bierstedt, 1970). The process takes place
through internalization in human. This internalization level which
further provides a strong motivation in human over the law enforcement
issue. Soerjono Soekanto (1982, 1993) states that there are four legal
awareness indicators, each of which is a stage for the next stage, namely
legal knowledge. legal understanding, legal attitude, and legal behawvioral
patterns. The factors influences law enforcement are: legal factor itself;
law enforcement; means/facilities; public legal awareness; and cultural

factors.

Laws are made bwv society for society. If law made at a time is not
desirable because of change, then the law must be immediately removed,
or replaced by new law. If not, then the law seems to be ineffective.
Conversely, if law is still valid changed., it can also happen that the law is
still not running or ineffective, so if you want the desired changes in the
society, it is necessary to review the changes earlier. There is a mutual

relationship between social change and legal change (Adi, 2012).

The agrarian field or national land law in understanding of Legal
Avwareness was made by society for society. If the agrarian or land law
created at a time is not desired anyvymore due to a change, then the law
should be immediately removed/revoked, or replaced by new law. If not,

then the law seems to be ineffective.
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The living law will be related to society agreement or Social Contract. The
law is initially born from wvalue want to be maintained (good wvalue) or
undesirable value (bad value). Value in this case is a description of what
is desirable, worthy, valuable, which affects the social behavior of person
who has the value (Lawang., 1985). To defend and protect something
that has value., the society members come together to talk about how
something wvalue can be protected and defended. Furthermore, the
society members made a deal. The agreement is called “social contract™,
and the social contract is what is called law, which is a rule or guideline
in the interaction of fellow members of the society. The agreement is
taken by some members of society, because it almost impossible to be

agreed by all the society members.

John Locke states that human traits do not want to fulfill the desire with
power regardless of other human beings. The man within him has an
intelligence teaches the principle that being egual and independent
the human does not necessarily violate and corrupt other human lives.
According to Locke, in natural conditions there are regulatory patterns
and natural laws are orderly since humans have an intelligence that can
determine what is right and what is wrong in the association among

people.

Because of thie natural condition, due to the fact that some people who
usually have power., do not guarantee full security, there is the desire
of one or two parties to impose their will through power that they
hawve. Like Hobbes, Locke also explained about efforts to escape from
conditions that do not Full safe to full safe condition. Humans create
artificial conditions (artificial) by means of a Social Contract. Between
the government and the society is not only a contractual relationship,

but also a iduciary trust.

To resolve claim disputes of the Eigenndorm Verponding land is required

Legal Acvwareness, Social Contracts, and conflict management in agrarian
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or land field through law enforcement and return to basic philosophyv of
the state (Pancasila) and constituions (UTULID> 1945).

The social exchange teaches that interaction between society members
starts from the mutual exchange principle among people which in this
case starts from “giving” something to others, and “receiving back™
something from others in a balanced compensation, so the society
behavior is done within cost benefit, in the form of “cost- reward” or
“reward-punnishment”. In law, a very powerful field of Social Exchange
is: a contract law and criminal law fields. The exchange value in this case
when criminal penalty is imposed. The burden of paying compensation,
as well as penalties and phwvsical punisgment (Adi, 2012). The subject of
land disputes or conflicts is actually related to the deliberation process
and determination of the compensation form and value. The form and
value of fair and reasonable compensation should able to be translated
in detail and clear, then calculated/formulated in a fair and balanced in
the Presidential Regulation (Lirnborg, 2014).

E. The viewvwwpoint of a “"Chaos Theory™ in the Sociology of Lawwr
In this context we can look at the chaos theorv of law initiated bw
Edward Norton Lorenz and Ilya Prigogine. The chaos theory of law
deals with disorder (law), at the same time speaking also of regularity
(law). Thus, disorder in a reductionistic view, is part of the order in the
holistic view (Sudjito., 2006). The chaos theory of law. is theorvy that is
alwavys associated with complex systems, random, unpredictable, fuzzy,

paradoxical (Seeres, 1995).

The law is seen as the guarantor of order and certainty. and therefore
must be obeyed, without any possibility and opportunity to be criticized.
According to the analytical positivism schools on what exists and
happens in the law is an orderly and definite atmosphere. This is like
a general view of law as a “keeper of justice” and as a keeper of order.

Howewver, through introduction to chaos theory of law, it turn out that
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the order, regularity and certainty, is not the only reality of law, but there
is still another reality that is chaos in law. The order and chaos in law
are not two opposites things, not a black-and-white dichotomy, but as a
connected, complementary, and interconnected reality in a continuous

change process (Sudjito, 2006).

In lya Prigogine analysis, the chaos theory of law thinkers, the self-
organizational systems, obtained some interesting findings., among
others: (1) the life evolution process is the process of becoming more and
more orderly and complex; (2) “chance™ or “randomness™ is meaningless
in the absence of pattern and life character, but to be the source of order,
and this is what calls as the Order Out of Chaos; (3) disorder at one lewvel
leads to order at a higher level, with new laws controlling the structures
behavior, suggesting more complex new types; (4) the randomness at

one level raises dynamic patterns at another level.

F- The Complex Legal Reality: Conflict Theory. Public
Policy Theory. and Chaos Theory., As The Arising of
Legal Avaraness and Social Contract

In the conflict theory Dahrendorf considers that empirically, a group
clashes may be easiest to analyvze when viewed as contradictory about
the power relations ligitimization. In Jacques Rousseau’s social contract
theorv. although in principle human beings are eqgual., but nature,
prhysical and moral create inequality. There are arised certain privileges
possessed by certain people, since they are richer, more respected, more
powerful, and so on. Social organizations are used to increase power
and suppress others. In turn, the tendency leads to a single power. To
avoid from the privileged conditions of suppressing others causing
intolerability and unstability, the society entered into a Social Contract,
formed by the free will of all, to establish the justice and fulfillment of
the highest morality.

Furthermore, the relation to social contract, Hobbes declared that by
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nature man is equal to one another. Each of them has a passion or
appetite and aversions, which mowve their actions. To fulfill an unlimited
desire or passion, humans have power. According to Hobbes people
often use their respective power so that there is an inter-fellow human,
which increases the reluctance to die. To save vourself from the dangers
of a human power clash make an agreement or a Social Contract, among
which the agreement makes the law. While according to Locke, human
traits do not want to fulfill desire with power without heeding other
human beings. Under natural conditions there are regular patterns
of regulation and natural law because humans have reason that can
determine what is right what is wrong in the association between
peers. Whiile in Law Acwareness it can be explained that legal awareness
concerns the issue of whether certain legal provisions actually function
or not in society. Every normal human being has legal consciousness,
the problem is that legal awareness lewvel, ie., high, medium and low
(Salmar, 1989).

James E Anderson as quoted by Islamy (2009) reveals that the policy is Ta
purposive course of action followed by an actor or set of actors in dealing
with a problem or matter of concerm™. The scope of the studwv of public
policy is very broad because it covers various fields and sectors such as
economy, politics, social, culture, law, and so on. Besides, it can be seen
from the hierarchyv of public policy can be national. regional and local
such as law, government regulation., presidential regulation., ministerial
regulation, local / prowvincial government regulation, governor decision,
regency/city regulation. and regent/mayor decision (htip:/leprints.wry.
ac.id/ 853003 /FBAB220 2%20-2%262007401241045_ pdf).

The government is demanded to commit the public policy in agrarian
law, especially the settlement of Eigendom WVerponding land dispute
so that Government can serve public by giving the legal certainty. As
Laswell and Kaplan point out that public policy is a projected program

of goal, value, and practice.
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Easton prowvides definition of public policy as the authoritative
allocation of values for the whole society. Laswell and Kaplan also define
it as a projected program of goals, values, and practices. Pressman and
Widawvsky as quoted by Budi Winarno (2002) defines public policy as a
hvpothetical Contains preliminary conditions and predictable effects.
Wolls as quoted by Tangkilisan (2003) that public policy is a number of
government activities to solve problems in the society, either directly or

through various institutions that affect people’s lives.

One causes of legislation ineffectiveness is related to the legal awareness
lewvel. The solution to legal awareness through Bierstedt's (1970) opinion
is long-term. since it must fulfill legal awareness condition through
indoctrination., habituation, utility, and group identification. Their
indicators as stated by Soerjono Soekanto (1982, 1993) as sociological
aspects that is the legal knowledge., legal understanding, legal attitudes,
and legal behawvioral patterns, still have to further studied. MWeanwhile,
on the other hand must also consider the legal factors themselves; Law
enforcement factors; means or facilities factors; public awareness factors;

and cultural factors.

Reflecting the transfer of Eicenndor Verpornding land rights by the State so
that the occurrence of conflict through legal awareness is very complex
and long-term. The weight of legal awareness worlk is impossible without
the law enforcement efforts, because through this effort the society law
awareness will increase, because the emergence of comfort in the hearts

of society.

Locke declares that human traits do not want to fulfill their desire in
power regardless the other human beings. Under natural conditions
there are regulatory patterns and an orderly natural laws because humans
have an intelligence that can determine what is right and what is wrong
in association between fellow. Because of natural conditions, seince the

act of some people who usually have power that does not guarantee full
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security, thiere is desire of one or two parties to impose their will through
the power they have. Therefore Locke describes the effort to escape from
a fully insecure condition to the fully safety conditions. Humans also

create artificial conditions by mean of Social Contract.

In the implementation lewvel, social contract of legal field is difficult
because it requires commitment of some members of society to urge the
Government and legislature to do the law political of a national agrarian

field.

The conflict character in human must be attenuated through “mutual
giving and acceptance™ approach when there is a struggle for something
that is considered waluable such as resources and so on, then the

approach is explained in social exchange.

In the case of claim disputes context over the “eigendom wverponding™
land ownership there should be a deliberation at the compensation
process in accordance with the laws and regulations. The subject of
land disputes or conflicts is actually related to the deliberation process
and form determination as well as the compensation value. A just and
reasonable compensation form and value which ordered by law should
able to translate in detail and clear, then calculated/formulated in a fair
and balanced manner on the implementation of the rules (Lirmborg,
2014).

According to Gilles Deleuze & Feliz Guattari, chaos can only be a future
opportunity if there is a chlange of world wview. The world must be seen
as a chaotic rhizome, rather than a tree (has centralistic, hierarchical,
bureaucratic character) (Deleuze & Guattari, 1983). As the growth

model, rhizome has some basic principles.

First, the connecting principle. This principle will be able to grow, develop

and become a strong principle, if the top-down national legal politics is
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transformed into thie chaotic legal. namelv the legal politics encouraging
a conducive situation realization to dynamically relate the legal elements
in society and the State, in order to learn, share experiences and give
the best each other for life together, in the hereafter worldly-life scale,
spiritual material. Second., the dialogue-deliberation principle. A good
values and plural legal truths must be communicated to others parties
through dialogue-deliberations. Based on the dialogue-deliberation
principle, the arrogance of person who thinks his opinion is the best
and most correct so that can overcome all problems., can be transformed
into humility to integrate his opinion with the wisdom of leader, priest’s
devotion, scientist’s intelligence, and even the innocence of traditional
peasants as well as factory workers are actually rich in the legacy of life
experience. In its complementary with others knowledge, then law can
offer a number of alternatives in overcoming the difficulties. (Swudjito,
2006)

Third., the adaptability principle. Evervone should be tolerant and
open as well as willing to adapt to the wirtues and truths values hawve
been obtained through implementation of the dialogue-deliberations
principles. Thus. when national law meets with local law., then among
both there is mutual relationship and complement, not rejection each
other. Any form of disavowal to the results achieved through dialogue-
deliberation should be avoided. Fourth., the wholeness principle. There
is needs to be an awareness that between man. nature and God, is a unity
cannot be separated as a whole. Therefore all forms of understanding,
culrivation and law administration should be done simultaneously and

consistently as a whole in the whole as well. (Sudjito. 2006)

With introduction to the chaos theory of law, it turns out that the order,
regularity and certainty, is not the only reality of law, but there is still
another reality that is chaos in law. The order and chaos in law are not two
opposites things. nor a dichotomy of black-and-white, but as a related,

complementary, and interconnected reality in a continuous, perpetual
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change process. The chaos theory of law, is theoryv that can provide a
good explanation of complex legal reality and provide an appropriate
solution to the legal crisis that hit the countrvy (Sudjito, 2006).

G. Conclusion

In the Sociology of Law concept it is said that law serves as a social
control and social engineering means. Law as Social Control, the law
must works its business in such a way that conflicts and inequalities that
may arise do not disturb the society order and productivity. It is done
through social control to create a balanced state within society, which
aims to create a harmonious state between stability and change in the
society. Laws can be Social Engineering., where the legal functions are
required in each society, including in the societies that are experiencing
upheaval and development. It is interesting to note that the protracted
problems of eigendom wverponding land as indicator that law has
diminished its function either as Social Control or Social Engineering.
Ralf Dahrendorf’s Conflict Theory becomes the basis for the study of
eigendom wverponding land. For him, the classification of social class is
no longer based solely on possession of the production means, but also of
power relations. In this case., thiere are three important concepts: power,
interests, and social groups. According to Garna (1992), the interests
differentiation occurs, in turn, may lead to a potential conflict group or
actual conflict groups that collide because it has antagonistic interests.
Public policy as social action of the Government has changed into
action that has legal implications when public policy as the Government

obligation is protected and regulated by legislation.

Reflecting the case of agrarian disputes over the eigendom wverponding
land can be the subject of study in sociology of law and some relevant
theories, namely conflict theory. public policy, and legal awareness as
well as chaos theory through concrete steps by revising the nmnorms and
weak regulatory in its application, that it does not happen again at other

cases in future.
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BASED ON THE THEORY OF PROPERTY RIGHTS  VIEWPOINT

A, Dpening

The ever-increasing number of people, while the earth’s surface is not
growing, makes some of the unfilled needs of the land. Whiile the land
itself can not be recreated by humans. Creation of the land bv God
is only one time and man can not imitate it. Humans then look for
alternative expansion of land that can be used. In line with technological
developments, humans began to take advantage of the underground
space to accommodate its activities more intensively. Intensive use of
the underground space is essentially using space in the earth body to
create buildings for human activities in the soil. Building by using the
underground space is done due to land limitation factor as the main

reasor.’

1 Mowvirmna 5Sri Indirahbhartg, 2017, "Perlukah Asas Pemisaharn Horisontal dalam Penggunaan
Ruang Bawah Tanmnah?” Prosiding Semimnar MNMasional: Problematika Pertamnabhan dan Strategi
Penyeaelesaiannya, Scekolah Tinggi Pertanahbhan MNasional Bekerjasama dengan Pusat Studi
Hukurm Agraria - Fakultas Hukurm Universitas Trisakt, Oktober 2017.
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Since the discoverwv of technology that allows the use of underground
spaces, today in the founding of a building. humans are no longer
limited to two-dimensional land use (on the ground), but also three
dimensions (above and underground). which means using the land
above and beneath the surface of the earth. The use of soil beneath the

surface of this earth should be space above ground.®

Construction of any building or facility abowve or below the ground shall
hawve its base of interest. All the grounds of the rights. both primary and
secondary, are furnished with certificates as proofof property right of the
land. The problem arises because the laws governing the underground
space itself do not vet exist.? It is not vet known exactly who the owners
of the underground space. the scope of underground space property
rights, legal acts that can be done on the property of underground space,
the obstacles of the implementation of the legal act of the property of
underground space, and the justification of the relationship of property

right of the underground space and above soil.

To discuss the matter of the underground space law, in this analysis
the proprietary theory is used. This theory is used as a foothold in the
discussion of the underground space because the most crucial thing in
terms of the land in general and the underground space in particular
is the legal certainty. The condition of the creation of legal certainty
is the clarity of property right of the underground space. The legal
certainty of the property right of the underground space is an important
fundamental to the use of underground spaces. Legal certainty about
the owners of the underground space will also eliminate the possibility
of conflict of mutual claims of property right of the underground space.

In the context of rising regulations on underground spaces, the issue

2 Febrima Kusuma Putri, 2012, “"Pemanfatarn Ruang Bawah Tamah damn Atas Tanah dalam
Pelaksanmnaarn Pembangurnan Mass Rapid Tranmsit Ditinjau dar segi Hukurm Tamnah MNMasional™,
Tesis, Universitas Indonesia, Jakarta, hilm. 1.

3 Urip Santoso, 2017, Hasil Wawancara Penulis dengan Doseny/Penulis Buku Hukurm Agraria
Universitas Ajirlanmngga Surabaya, pada tanggal 27 Oktaber 2017 .
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of property right of the underground space is becoming increasingly
important. There needs to be clarity and certainty about land rights and

land property right concept in Indonesia.

B. Property Rights Theory:- A Studvy

Property rights theory is based on rights that contain recognition or
claims on things (a thing) can be tangible goods/physical, service or
knowledge (information that intangible) or anything respected by
others.* Bromley defines property rights as the right to secure a profit
stream, as others respect the earnings stream, in respect of transactions.®
In the term “property right” (property rights) contained the word
“Property” and the word property right (property right). Regarding
the term “property’” itself among experts there are still different views.
According to Browder, Cunningham and Smith when layman is
asked about the definition of “property™, then the property is defined
as “something tangible ‘owned byv a natural person, a corporation or
a unit of government. Means “property” is something tangible or real
that ‘owned’ by one person (or several persons) naturally, or owned by

corporation or government unit.©

Howewver, in terms of law, the answer is considered inaccurate, due
to two reasons: (i) there is still confusion in the term “property” with
various objects (objects) which also use the term “property ™, for example
in terms of property stage meant not the property right of the stage., but
the objects that become aids on the stage; and (ii) the definition fails
to recognize that the “subject” of the property also includes something
intangible. For theorists and practitioners of legal science. “property’™ is
not a ‘thing” at all, although ‘“things” are the subject of property (property
is not just an object, although an object is a property subject). That

21 Property Rights (Hak Kepemilikan) dalam Ekonomi Kelembagaan™. diakses dari Esl.fem.ipb.
ac.id/uploads/ Mmedia/,12 _Property_ rights SDA.pdf pada tanggal 21 Oktaobeaer 2017,

1&id.

Olim L. Browder, Jr., Roger A, Cunningham, dan Allarn F Smith, 1984, Basic Property Law, Four
Editon, West Publishing Co_., St. Paul, hirmm. 2.

o

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo

157



152

is, who hawve property not onlyvy human., but can also not human. For
example, the land can be owned by Bank. Religious Foundation, and

others, which is mot human at all.

Another property definition is given by Bentham” which is then

summarized by Cohen as follows:

That is the property to which the following label can be attached.
To the world: Keep off unless yvou have my permission, which I
may grant or withhold. Signed: Private citizen. Endorsed: The
State.

This means that the property is something that allows the following label
to be pasted. To the world: do not disturb/grab my property except with

permission from me that I can give. Signed: a citizen. Given: Country.®

The Cohen statement assumes that the property is the norm. That is,
with the possession of property by a person, then automatically apply
the norm that he has the right to give permission or forbid others to
use his property. These rights are the exclusive rights of the owner of an
object that can not be taken arbitrarily by another party, as it is a part of
human rights. As a norm, this property right rule binds everyone and

whoewver violates it can get social sanctions and legal sanctions at once.

Parties that can enforce legal nmnorms against property rights wviolations
are government agencies through legal instruments such as courts
and police. Because the government's presence is ubiquitous., the
conventional government is seen as part of a system that can define and
enforce property rights.®

J. Bentham, 1975, Theory of Legislaton, Pub. Inc., Oceana, him. G8.

F Cohern, 1954, “"Dialogue o Private Property”, Rutgers Law Rewview, Wal. ix, Winter, Rlrm. 9.
Edwin G. West, "Property Rights in thie History of Econoaomic Thought: From Lockse to J. S, hll™”
dalam Terry L. Anderson & Fred S. Micchesney (eds), 20032, Property Rights: Cooperation,
Conflict, and Law (eds), Princaetorn Urniversity Praess, MNew Jersawy, hilrm. 1.

0o
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Opoulou (nd) discloses rights that include property rights there are
three, namely: (i) exclusivity of rights to choose the use of a resource
(the exclusivity of the right to choose how to use something owned); (ii)
exclusivity of rights to services of a resource, and (3) rights to exchange
of resources at mutually agreeable terms (the right to change those
resources on a contractual basis). Based on the scope of property rights
granted by Opoulou (nd) it is found that the right of property right
guarantees the owner the right to do everything to the property in his or
her best interests, whether to use it. not to use it, or to transfer property
right rights.'?

The existence of rights that accompanyv property rights is likened to
Edwin . West that property rights are bundles of sticks, since the actual
property comnsists of wvarious rights that can not be separated. In the
form of complete property right, property right may grant to its owner
the right to acqguire the value or benefits of the property. the right to
refuse any other party to use the property, and the right to transfer such
property rights to others.!!

While Vincent points out that “the right™ has five main elements:

1. The subject of right, the right-holder.

2. The object of right, what it is right to hawve, both positive and
negative, like a claim on a right.

3. The Exercising a right, an activity that links between the subject
(rights owner) and the object (what is claimed to be the right) (the
activity which connects a subject to an object).

4. The barier of the correlative duty, in which the right of being
attached to a person means against another who does not get the
right, so it is a struggle to “defeat™ all barriers/barriers from others.

5. The justification of a right., is a guestion of justification that

10 Alexarndr Opoulou {(rmd), “Public property and property rights theory,” diakses dari wwww lse
ac.uk/europeaninsttute,/reserach//hellenicObservatory/pdf,/4th_ 220 Symposiumy PAPERS
PPS/LAWW  CITIZEMNSHIP pada tanggal 21 Oktobeaer 201 7.

11 Edwin G. West, loc. cit.
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something belongs to a person/group (the question of the
justification of a right).'2

From the opinion of the experts abowve, it can be summarized that
the definition of property rights is an acknowledgment or claim on
something that is respected by another tangible or intangible party that
can be owned by human or non-human (company, religious institutions
etc. according to the laws and regulations) which grants the owner
the right to do everything to the property in his or her best interests,
whether to use it, not to use it, or to transfer the right of property right,
which can not be taken arbitrarily by the parties because it is part of
human rights.

c. Establishment of the Underground Law using the

Concept of Property Right as the Foundation
Theoryv of property right deals with the subject of right, the right-
holder; the object of right, concerning what kind of rights (what it is a
right to), which means concerning the scope of its right to a controlled
underground space; the exercising a right, an activity that connects the
subject (the right owner) to the object (what is claimed to be the right),
which according to Gita Chandrika Napitupulu in this case relates to
the activity of the underground space control of the space from one
party to the party other (the barrier of the correlative duty).'? in relation
to the land de facto as if transfers property right, thus becoming an
obstacle for landowners on the surface of the earth and/or other parties
to control underground space; and justification of right, concerning the
justification of whyv the underground space must be either the property
of the landowner on its surface, or otherwise not necessarily the property
of the landowner on its surface.

12 RJ. Wimncent, 2001, Humamn Rights and Internatonal Relatons, Cambridge University Press,
Cambridge, hilrm. 2, mengadaptasi Gewirth, Hurmanrn Rights, hilrm. 2.

13 Gita Chandrika Mapitupulua, 2005, Isu Strategis dan Tantangan Dalam Pembangunan
Perkotaan: Bunga Rampai Pembangunan Kota Indonesia Abad 21, Buku 1, Urbamn and Regional
Developrment Institute (URDI) dam Yayasan Sugijanta Soegijoko, Jakarta, hlrm. 149
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Land as other objects. mawv be the propertyv of a person or legal entity
whose proof of property right is a Certificate of Property. The legal basis
for individual property right of land in general is a universal right that
recognizes the property right of private rights. In Indonesia. the basic
lavw of property rights is regulated in Article 28 G and Article 28 H
paragraph (4) of the second amendment the Constitution 1945, Article
28 G states that everyone is entitled to the protection of property under
his control, while Article 28 H paragraph (4) of the Constitution 1945
states that every person has the right to own property and that the right

shall not be arbitrarily taken over, arbitrary by anyone.

In Law INumber 5 Year 1960 on Basic Regulation of Agrarian Principles,
land property right rights are regulated in Articles 20-27. The definition
of property rights in accordance with the prowvisions of Article 20
paragraph (1) of Law INumber 5 Year 1960 is the right of down-heritage,
the strongest and most fulfilling people can have on the land in view of
the provisions of Article 6 of Law INumber 5 Year 1960.

Property rights are hereditary intended to mean that the property right
of thee land does not only last for the life of the holder of property rights
on the land, but can also be continued by the heirs if the heir dies. In
other words, the term of property rights is unlimited. Property rights
are strongest meaning that property rights are easily retained from the
interference of others. Fully owned property shows that property rights
are the parent of all other land rights in the sense that the holder of
property rights may grant the land rights to another party with less
right to property right, such as Hak Guna Bangunan and Hak Palkai.
In addition, the nature of property rights using can be seen also from
the allocation that can be used for the most widespread of other rights,
which can be for housing, agricultural business or for social purposes.
In contrast to Building Use Rights for example, which can only be used

for buildings only."*

14 Aslam Noor, 2006, Konsepsi Individual property right Atas Tanah Bagi Bangsa Indonesia,
MMandar Maju, Bandung, hirm. 81.
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As the strongest and most fulfilled right does not mean the right to
property is an absolute, unlimited and irrevocable right, as referred to in
eigendom rights!'®, but property rights are limited by the social function
as stipulated in Article 6 of the Basic Agrarian Law. Article 6 of the Basic
Agrarian Law states that all rights to land hawve a social function., so
that property rights also have a social function, meaning that the right
of property right of the subject (right holder) shall not be used solely
for personal gain. There should be a balance between the interests of
government and society. In addition to being hereditarvy. strongest and
most fulfilled, property rights may also be transferred and transferred
to other parties.

To know the owner of the underground space, it is necessary first to
know the basic understanding of the subject of law, because the owner
of the right to the underground space is as the subject of law. According
Soeroso, the subject of law is something that according to the law is
entitled/authorized to perform legal acts or who has the right and ability
to act in law. In short, the subject of law is anything that by law has rights

and obligations.'®

In principle evervone is the subject of law (natuurljik persoon).
Associated with the ability to uphold rights and obligations, people will
become legal subjects if such individuals are able to support their rights
and obligations. In this sense, immature persons, persons under custody
and persons deprived of their civil rights, can not be classified as legal
subjects in the context of the ability to uphold rights and duties. From
this description it is known that all persons can become the subject of
land law (landowners) to the extent of being able to fulfill their rights

and obligations and not being deprived of their civil rights.

Article 21 of the Basic Agrarian Law provides for the subject of law

which may have property rights in its prowvisions as follows.

15 Ibid.
16 R. Sogroso, 2006, Pengantar ilmou Hulkum, Sinar Grafika, Jakarta, him. 228.
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a. Only Indonesian citizens can have Individual Property Right.

b. By the Government shall be established legal entities which may
have the right and the conditions thereof.

. Foreigners who are subsequent to the coming into force of this
Law acquire the Property because inherited inheritance or mixing
of property due to marriage, as well as Indonesian citizens who
have the Property right after the coming into effect of this Law to
lose their nationality shall be obliged to relinquish that right in the
time of 1 (one) vear since the acquisition of such right or loss of
citizenship. If after such a period of time the Individual property
right is not released, then the right shall be abolished because the
law and the land falls to the State., provided that the rights of the
other party to which it is burdened continue.

. As long as a person in addition to Indonesian citizenship also obtains
foreign citizenship he can not own the land with the right of miik and

for him to applyv the provisions in paragraph (3) of this Article.

Based on the prowvisions of Article 21 of the Basic Agrarian Law abowve, it
can be seen that only Indonesian citizens can have Hak Milik. Property
rights can not be owned by foreign nationals or dual citizens (Indonesian
citizens as well as foreign citizens). For a foreign citizen or dual citizen
who obtains property due to inheritance or mingling of property due
to marriage, shall be obligated to relinguish that right no later than one
vear after obtaining property rights. If the period ends and the property
rights are not released, the property rights will be abolished because
the law and the land fall to the state with due regard to the rights of
others who burden the land. Foreigners can only own land with limited
limited Use Rights. However., Article 21 Paragraph (2) of the Basic
Agrarian Law is granted an exemption, namely that the Government
may establish legal entities which may own property. The exclusion of
legal subjects who mawv own the land of proprietary rights mavwv be found
in Government Regulation WNo. 38 of 1963 concerning the Appointment
of Legal Entities that Owns Property right of Land.
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Based on Article 1 of Government Regulation MNumber 38 Year 1963,
legal entities that may own land of property rights, namely:

a. Banks established by the State (hereinafter referred to as the State
Banlk);

b. Agricultural Cooperative Societies established pursuant to Law
MNumber 79 of 1958 (Statute Boolk of 1958 IMNo. 139);

<. Religious bodies, appointed by the Minister of Defense/Agrarian

Affairs, upon hearing the Minister of Religious Affairs;
. Social bodies, designated by the Minister of Agriculture/ Agrarian
Affairs, upon hearing the Minister of Social Welfare.

Speaking of the scope of underground space property rights means
talking about the characteristic of the underground space property,
the way it is acquired, and how the property rights loss. As with any
surface soil, the underground space property is the right of the strongest
and most fulfilled land and can be passed down through generations
without any expiration. The proof of property right in the form of a
Underground Title Certificate is a type of certificate whose owner has
full property right of a plot of land in a certain area specified in the

certificate.'”

The property right status of the Certificate of The underground space
property is also not limited bv the time constraint as in the Right to Build.
With a certificate of property right, the owner may use it as a strong
proof of land property right. In the event of a matter of property right,
the name contained in the Property Certificate shall be the legal owner

of the Property. A Certificate of Property can also be a powerful tool for

17 MMengenai mnama hak yvang diberikan atas ruang bawah tanah ini, Maria sWW. Sumardjono
mengusulkarn untuk Mmembedakan (sekedar mNnama) antara hak-hak yvang diperoleh di ruang
bBawah tanmnah danmn di permukaarn bumi, maka pernyvebutannya dapat ditambah dengan,
miisalrnya, Hak MMilik Bawah Tamah (HMWMBT), Hak Guna Banmngurnan Bawah Tamnah (HGBBT), dan
sebagaimnya. Lihat Sumardjono, Maria S, 1991, "Redefinisi Hak Atas Tanah: Aspek Yuridis dam
Politis Pemberiamn Hak di Bawah Tamnah damn di Ruang Udara,” Makalah yvang disampaikan dalam
Seminar Hak Atas Tanah dalam Konteks Masa Kind danmn yang Akan Datang, diselenggarakan
atas kerja sama Fakultas Hukurm UGM-BPMN, Yogyakarta, 15 Oktober 1991, Rilrm. 7.
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sale and purchase transactions and credit guarantees. In addition, these
property rights may also be attached to lower secondary rights such as
Building Rights, Cultivation Rights, Use Rights, Rental Rights and Reef
Rights (with the exception of tenure), which is similar to state authority

(as ruler) to grant land rights to its citizens.

The characteristics of underground space property rights are:

a. Property rights may be transferred and transferred to another party.
b. Only Indonesian citizens can own property.
<. The Government shall be subject to legal entities which may own

property and conditions (State banks, associations of agricultural
cooperatives, religious bodies and social bodies).

. Occurrence of property rights due to customary law and
Government Determination, and due to the prowvisions of law.

e. Any transition, remowval and imposition of title with other rights
shall be registered with the local LLand Office. The registration is a

strong proof.'®

The occurrence of property rights to the underground space can be
through various events as regulated in Article 22 of the Basic Agrarian
Law stating that:
1) Occurrence of property rights under customary law shall be
regulated byv a Government Regulation;
2) In addition to the manner referred to in paragraph (1) of this
Article, property rights occur because:
a) Determination of the government, in the manner and
conditions stipulated bv a Government Regulation;
b)) Terms of Law.

According to Edy Ruchwvat, in general property rights to land mayv occur
due to the following:

12 Adriamn Sutedi, 2010, Peralihan Hak Atas Tanah dan Pendaftarannya, Sinar Grafika, Jakarta,
Flrm. &0.
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1. According to Customary Law
According to Article 22 of the Basic Agrarian Law., property rights
under customary law shall be governed by government regulations
in order to prevent harm to public and state interests. The
occurrence of land rights under customaryv law usually originates
from forest clearing which is part of customary land of a customary
lavw commmunity.

2. Government Determination
Property right rights arising from the determination of the
government are granted by the competent authorities in the manner
and conditions stipulated by gowvernment regulations. The land
granted with the right of property right mayw also be given as a change
than the applicant has, for example the right to use the building. the
right to use, or the right to use, this right is the grant of a new right.

3. Prowvision of Right to the State
Such property rights are granted on the application concerned. The
application for obtaining the right of property right is filed in writing
to the authorized official with the intermediary of the Regent of the
Mayor of the Region to the head of the Regional Agrarian Office
concerned. By the competent authority of the requested property it
is granted by issuing a decree granting of property rights.

4. Prowvision of Right to Change Right
Persons owning land with tenure., use rights or use rights, if thie wish
and fulfillment of conditions may file a request for the amendment
of rights to the competent authority, in order for that right to be
converted into property rights. Therefore, the applicant must first
relinquish his/her right to his/her land to the state land, after which
it is requested (again) with the right of property right.'”

From the means of acguisition of property rights described abowve. the

first means of acquisition of property right (by clearing forest). can not

19 Edy Ruchwyat, 2007, Polittk Pertanmnahamn MNasional Sampai Orde Reformasi, Alumni, Bandung,
Flrm. 47-51.
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be applied in acguisition of underground space property rights, because

the requested is not surface soil but a non-forest underground space.

Property rights have uniqueness indefinitely, therefore property right
rights can be inherited to abandoned families. Howewver, the property
right rights mavy also be erased., in Article 27 of the Basic Agrarian Law
it is stated that the right to property is abolished if:
a. The land fell to the state:
1. Due to the withdrawal of rights under Article 18
Under the provisions of Article 18 of the Basic Agrarian Law
that in the public interest including the interests of the state and
the state and the common interest of the people, land rights
may be repealed. by compensating suitably and in a manner
regulated by law.
2. Because of the voluntary submission by the owner
The deletion of property right of land due to the voluntarwv
surrender by its owner relates to Presidential Decree MNo.
55/1993 on Land Procurement for the Implementation
of Development for the Public Interest, which is further
implemented in the Regulation of the Minister of Agrarian
Affairs/Head of the National Land Agency Number 1 of 1994 on
Provwvisions Implementation of Presidential Decree WNo. 55/1993
on Land Procurement for thie Iimplementation of Development
for the Public Interest. This voluntary submission according
to Presidential Decree Number 55/1993 is purposely made for
the interest of the state, which in this case is implemented by
the government.
3. Because it is abandoned
The regulation on abandoned land is regulated in Government
Regulation No. 36/1998 on the Control and Utilization of
Abandoned Land. Article 3 and 4 of Government Regulation
MNumber 36 Year 1998 regulates the criteria of abandoned land,

namely:

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo

157



(i) land that is not utilized and/or maintained properly.
(ii) land not used in accordance with the circumstances,
nature or purpose of the grant of such right.

4. Because the provwvisions of Article 21 paragraph (3) and
Ardticle 26 paragraph (2). Article 21 paragraph (3) of the Basic
Agrarian Law stipulates that foreigners who acquire property
rights due to inheritance or mixing of marital property., as
well as Indonesian citizens who have property rights and
after the entry into force of this Basic Agrarian Law lost their
nationality, shall be obliged waive that right within 1 (one) vear
of the acqguisition of such right or loss of citizenship. If after
such period of time the property rights have not been released,
then the right shall be void because the law and the land fall to
the state, provided that the rights of the other party to which it
is burdened continue.

Article 26 Paragraph (2) of the Basic Agrarian Law states that
any sale, exchange, grant, giving with a will and other deeds
intended to directly or indirectly transfer property right to a
foreigner, to a citizen in addition to the Indonesian citizenship
having foreign nationality or to a legal entity., except as
determined by the Gowvernment, that legal entities which may
own the property and its terms, are void because the law and
land fall to the State, provided that the parties’ rights others
whose burdens remain and all payments received by the owner
can not be claimed again.
b. The land was destroved

The purpose of the land is destroyed is the land that has changed

from its original form due to natural events and can not be identified

again so that can not be functioned, used and utilized properly. Due

to such circumstances., the right of property may be erased.

As granting, transfer and imposition of the Property that must be
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registered in a land book, the abolition of land property right rights
is also regquired to be registered. This is regulated in Government
Regulation No. 24/1997 on Land Registration. In the underground
space, all manner of remowval of property rights to land mentioned

abowve., also applyv.

Discussion of legal acts which may be carried out on underground
space property refers to linking the subject (owner of rights) to
the object (what is claimed as a right)., in this case relating to the
activity of the underground space control of the underground
space from one party to another other parties. There are sewveral
legal acts thlat can be done in the context of the transfer of rights
to the underground space. among others: Sale and Purchase,
exchange, agreement of transfer of rights, release of rights, transfer
of rights, auctions, grants or other means agreed with parties other
than the government implementation of development including
development for the public interest. Any transfer of title to land.,
carried out in the form of sale and purchase, exchange or grant

must be made in the presence of the Land Deed Authority.

The sale, purchase or exchange of this grant in the conception of
customary law is a legal act of a light and cash nature. It is expressly
meant that such legal act must be made in the presence of an
authorized official witnessing the exercise or making of that legal
act. While with cash means that with the completion of legal acts
before the Land Deed Authority means also the completion of legal
action conducted with all the legal conseguences. This means that
such legal conduct can not be undone, unless there is a substantial
defect in the property right of the transferred land, or defects in the
capacity and authority to act on the plot of land.

Land Deed Authority has an obligation for the transfer of property
right of land, can be properly implemented. Land Deed Authority
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that will make the transfer of land rights have the duty to ensure
the truth about the land property right rights, ensure the ability
and authority to act from the parties who will transfer and receive
the transfer of land rights. With respect to the object of title to
the transferred land. the Land Deed Authority shall examine the
validity of the documents:
1. Regarding the registered plot of land or property rights of the
apartment unit, the original certificate of the rights concerned.
In case the certificate is not submitted or the certificate
submitted is not appropriate with lists in the Land Ofhice; or
2. Regarding the land not vet registered:

a. A certificate of validity to prowve the old landrights which
have not been converted or certified by the Village Head
claiming that the person in question controls the plot of
land in good faith, and there has never been any problems
arising in relation to his land tenure; and

b. A certificate stating that the parcel of land concerned has
not been certified from the Land Office, or for land located
in an area far from the Land Office office, from the right
holder concerned bv the Head of Village; and in the event
that the letter can not be submitted., the PPAT shall refuse
to make the deed of transfer of such landrights including

the right of property right of the land to be transferred.

Article 25 of the Basic Agrarian Law states that "Property rights can
be used as collateral for debt with burden of mortgage”™. The mortgage
under Article 1 Sub-Article 1 of Law IMNumber 4 Year 1996 concerning
Mortality Rights is defined as:

The mortgage rights over land and other land-related items,
hereinafter referred to as Wortgage Rights, are guaranteed rights
imposed on the right to land as referred to in Law Number

5 of 1960 concerning Basic Agrarian Basic Regulations, the

Undaer The Table: A Corruption Culture In Indonesia From The Parspective OFf Criminoalogy and Loaws



following or not other objects which constitute a unity with the
land. for the repayment of certain debts, which gives priority to

>

certain creditor to other creditor™.

The imposition of a Depositary is preceded bv a pledge to
grant a Deposit Insurance as a security of a particular debt
settlement, set forth in the agreement and an integral part
of the agreement of the related debts or other agreements
resulting in such debt. The underground space as well as the

surface soil, may be burdened by the mortgage.

As noted abowve., the legal act of the underground space property is
essentially the same as the legal act of surface soil, among other things.,
trading, exchange, transfer agreement, other way. The obstacles to the
implementation of legal action for the underground space lies in the
absence of definitive rules on the underground space (a vacuuwum laww
inevitably occurring) so that the property rights of the underground
space are still unregistered. Though this registration is very important
for the strength and certainty of the law of property rights of the
underground space. This legal strength and certainty is created by the
issuance of the certificate of property right of the underground space.
Without proof of property right of this right, there can be no special
legal action against the underground space. So far and until now, what
has happened is: If there is a legal action on the surface soil will result
in the underground space is also considered as being transacted in
the event. So now, there can not be a separate legal act between the
underground space and the surface soil because there is no evidence of

separate property right between the two.

The Local Government, also experiencing obstacles in carryving out
the development in the underground space due to the existence of this
underground space law kevakuam. For example, the Government of

DKI Jakarta, which has planned to build subway tracks, has constrained
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the absence of legal rules that accommodate this development. Whereas
the cost of such development takes a long time and high investment,
and involves many parties (there are investors from China, Japan, and
from within the country ie the Government of DKI Jakarta itself).
In such circumstances, a legal certainty is required for the parties to
undertake the construction. Therefore, to overcome the legal vacuum,
the Government of DKI Jakarta issued the Regulation of the Governor
of DKI Jakarta WNo. 167 of 2012 on the Underground (Provincial WNews of
the Special Capital Province of Jakarta WNo. 162 of 201 2).

The regulation does not have a strong legal basis on it, because the
rules of thie underground space do not yvet exist. A statutory ordinance
should not be contrary to the abowve legislation, for example by Law,
Government Regulation, or Presidential Decree. If the Regional
Regulation is contrary to the abowve legislation, then academically the
said Regional Regulation shall be declared null and void. This is what
threatens the legal certainty of the construction of the subway network

in DKI Jakarta and development in other underground spaces.

In addition to causing unenforceable legal action over the underground
space and wvagueness of the foundations of the construction of
underground spaces, the legal underground space of the underground
space also caused people to experience barriers to using the underground
space. This is as happened in Makassar. The people of Makassar City
have football field in the center of Makassar City. Personally, no one
owns the land, so it can be said that the land is an ulayat land that
belongs to the general people of WMakassar. Howewver, the Wakassar Citv
Government has granted the Right to Build to PT Tosan Permai Lestari,
the capital owner who then utilized the underground space to build an

underground mall under Karebosi Field.

Since the granting of Right to Build Serah to PT Tosan, the Karebosi

Field was originally open to the public and became one of the green
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open spaces that became the means of sports. footwear and public
recreation facilities, at the request of PT Tosan Permai Lestari, limited
by its utilization by Makassar City Government. This is done by the
Government of Makassar City by issuing the MNMayor of Makassar
Regulation MNo. 23 of 2007 on the Diwvision of Space Allotment and
Prohibition of Use in Karebosi Field Surface Area of Makassar City.

The loss of peoples right to use Karebosi Field, has made the public
citizen lawsuit to the Makassar City Government. In the citizen lawsuit,
the public demanded the return of their right to utilize the Karebosi Field
just as before the underground underground mall underneath. However,
the ZMakassar District Court won the MWMalkassar City Government in the
case of the citizen lawsuit by reason of the right to manage and grant the
right to PT Tosan Permai to the underground space is the exercise of the
authority of regional autonomy and according to Article 2 paragraph (2)
of the Basic Agrarian Law determines that " The right of control of the
country referred to in paragraph (1) of this article authorizes:
a. organize and organize the use, stockpiling and maintenance of the
earth, water and space;
b. determine and regulate the legal relations between people and the
earth, water and space;
<. determine and regulate the legal relationships between persons and

legal acts concerning the earth., water and space’™

The Makassar District Court’s verdict in favor of the owners of capital
and to the detriment of the general public is a bad precedent in the legal
arrangement of the underground space. All of this can happen because
of the vacuum legal vacuum. This vacuum makes the Local Government
make its own laws, regardless of the interests of the community. This led
to legal turmoil. As van Vollenhoven has pointed out in 1919:

State equipments without the rules of Constitutional Law wwill

be paralvzed, because their authority (authority) is absent

or uncertain. State equipment without the Law of State
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Administration is free at all, because the tools will exercise its

power at will.2®

From the cases described abowve, it is known that in the life of society
required a legal system to create a harmonious and orderly society life.
In fact the law or legislation that is made does not cover all cases that
arise in society, making it difficult for law enforcement to complete the
case. The principle of legality that should prowvide legal certainty and
protection to the community, even a principle that harms the sense of
commmunity justice. This can happen because the society continues to
grow along with technological advancement, but such rapid changes

hawve not been regulated in a legislation.

The absence of statutory rules on underground spaces that establish
the "limitations™ of power constraints, led to the executive officials, in
this case the MMavor of Wakassar and the Governor of DEKI Jakarta, as
if "Ainding and determining its own law”™ in regulating the space under
soil. This resulted in arbitrariness. According to S. Prajudi Atmosudirdjo
such matters make urgent a legislation which regulates the operation and
control of administrative or administrative powers over administrative

powers. This law will be the guide or the way in carrying out the law.*'

From the description abowve, it is clear that the vacuum law wacuuwurmm
becomes a serious obstacle in the implementation of legal action
against the underground space property, becoming obstacles to the
implementation of development, and on the contrary, instead creating

arbitrariness by the rulers and owners of capital over the small people.

Speaking of the justification of the relationship of property right of the

underground space and the land, it means talking about the justification

20 R.D.H. Koesoermahatmadja, 1975, Pangantar Hukum Tala Usaha Negara Indonesia (Terjemahan
dan Saduranmn dari Bukwu W.P. Prins, “Inleiding in het adminisiratefrecht vanmn Indonesie™],
Adummi, Barmndung, hilm. 10.

21 S. Prajudi Atrmosudirdjo, 19282, Hukum Adminislirasi Negara, Cetakan ke-9, Sari Pustaka 1lmu
Administrasi, Ghalia Indonesia, lJakarta, him. 43
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of whyw the underground space must also belong to thie owner of thie land
on its surface, or otherwise not automatically belong to the landowner

on its surface.

Discussion of this justification can be seen from five different established

theories in order to justify private property.

The first theory is occupation theory. This theory suggests
that the simple facts about occupation and possession of
something justify the legal protection of the occupiers or the

party claiming possession of the thing.

The second theory labor theory. According to this theory
a person possessing/possessing property possesses a moral
right to property right and controls what he produces or earns

through his labor (sacrifice).®2

The third theory is contract theory. According to this theory
private property is the result of contracts between individuals

and communities.

The fourth theory is nmatural rights theory, which states that

natural law dictates the recognition of private property

property right.

The faifth theorvy is social utility theory which states that the law
must promote the maximum fulfillment of human needs and
aspirations, and the private property property right umbrella is

one of promotion for the fulfillment of those needs.??

Of the five theories abowve. which will be used to discuss the
justification of the relationship of property right of the underground

22 Olimn L. Browder, Ir., Roger A. Cunningham, dan Allan F. Smith, op. cit.., hilm. 3.
23 Ibid.
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space and the soil is the fifth theorv, the social utility thieoryv which
states that the law must promote the maximuam fulfillment of human
needs and aspirations, and the legal umbrella private property
property right is one of the promotions to meet those needs. This
theory is used because basically according to the author, the owner
of the underground space is private, sourced from the state (Rights
of State), which then given property right to the individuals.
Exceptions to this are for lands that are public or state-owned land
(land that does not have a clear property right status). then the
management is carried out directly by the state. These lands are, for
example, ulayat lands, land of government offices, no man's land,

land along paved roads, and lands with other public property-

Based on theory of social utility which states private property property
right is one of the promotions for the fulfillment of human needs, then
according to the authors., the owner of the surface surface automatically
becomes the owner of the underground space within the same horizontal
boundary (length and width), with the depth limit to be determined

later by legislation regarding the underground space.

This opinion is proposed by the author, for the sake of simplicity of
property right arrangements on surface soil and underground space.
Furthermore. there is provided different ewvidence of property right
between the two lands. The existence of this separate proof of property
right, will make the landowner able to perform a separate legal act

between the surface soil and the underground space.

Speaking of the use of underground spaces, the decisive thing is the
entrance to the underground space. There are two different conditions
in this regard. The fairst condition, the landowners who are on the surface
and underground are the same. The second condition is that landowners

on the surface and underground are different.
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For the same landowner between the surface and the underground,
the owner of the underground space and the ground is also the same,
belonging to the same person. Since the owner is the same, the entrance
to the underground space is not a problem at all. For buildings with the
same landowners between the surface and the underground. it usually
has the characteristics of the buildings fused between the upper and
lower buildings. Buildings like this underground are commonly called
underground spaces. Underground spaces can be used for personal use,
for example for garages., car parks. warehouses, rooms. kitchens., or for
other purposes. In addition, the underground space can also be used for
common purposes, for example in buildings for malls that are used by

some parties with a lease svstem to the owner of the building.

For landowners who are not equal between the surface and the
underground, then the entrance to the underground space, must use the
surface soil part. To that end., the owner of the underground space must
buy part of the surface soil that will be the entrance to his underground
space. In this case, the authors suggest buying the land, because if only
the lease system., then one day the land surface owners can not rent the

land again so it will complicate thie owner of the underground space.

The arrangement of the matters as stated abowve should be clearly
regulated in the rules concerning the underground spaces to be created.
This is very important in order to avoid conflicts between land surface
owners and underground spaces. Where necessarvy, special arrangements
concerning land surface acquisition issues will be used as entrance to

the underground space, in order to create order and legal certainty.

D. Conclusion

The owners of the underground space. Under the prowvisions of Article
21 of thie Basic Agrarian Law, it can be concluded that thoose who mav be
the owners of underground spaces are only Indonesian citizens and may

not be owned by foreign citizens or dual citizens. In addition, those who
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may have underground underground spaces are: 1) Banks established
by the State (hereinafter referred to as the State Bank); 2) Agricultural
Cooperative Societies established pursuant to Law Number 79 of 1958
(Statute Book of 1958 INo. 139); 3) Religious bodies, appointed by
the MMinister of Defense/Agrarian Affairs, upon hearing the M2Minister
of Religious Affairs; 4) Social bodies, designated by the Mlinister of
Agriculture/ Agrarian Affairs, upon hearing the Minister of Social
Weltare.

The scope of property rights of the underground space. The
characteristics of underground space property rights are: 1) Property
rights mawv be transferred and transferred to another partyv; 2) Only
Indonesian citizens can own property:; 3) The Government shall be
subject to legal entities which may own property and conditions (State
banks, associations of agricultural cooperatives, religious bodies and
social bodies); 4) Occurrence of property rights due to customary lavww
and Government Stipulation, and due to the prowvisions of law; and 5)
Any transition, removal and imposition of title with other rights shall be
registered with the local Land Office. The registration is a strong proof.
The method of obtaining the underground space is through: 1)
Government Determination; 2) Prowvision of Right to the State; 3)
Prowvision of Right to Change Right. The way of underground space
property rights loss is generally caused because the land fell to the state
and the land was destroved. Deletion of property right rights due to
land falling to the state due to: 1) Revocation of rights under Article
18; 2) Voluntary submission by the owner; The land is abandoned; 3)
Wiolation of the prowvisions of Article 21 paragraph (3) and Article 26
paragraph (2) concermning land property right by foreign citizens and the

transfer of land rights to foreign citizens.
Legal acts which mawyv be exercised in the context of the transfer of

rights to the underground space, among others: Sale and Purchase,

exchange, agreement of transfer of rights, disposal of rights, transfer of
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rights, auctions. grants or other means agreed with parties other than
the government for the implementation of development including

development for the public interest.

The obstacles to the implementation of legal action for the underground
space lies in the absence of definitive rules on the underground space
(a vacuum law inevitably occurring) so that the property rights of the
underground space are still unregistered. Though this registration is
very important for the strength and certainty of the law of property

rights of the underground space.

Justification of property right relationship between underground and
land is based on social utility theory which states that the law must
promote the maximum fulfillment of human needs and aspirations, and
private property property right is one of promotion for the fulfillment of
those needs. Based on this theorv it is concluded that the owner of the
underground space is private, sourced from the state (Rights of State),
which is then given its property right to the individuals. Exceptions to
this are for lands that are public or state-owned land (land that does not
have a clear property right status). then the management is carried out

directly by the state.
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POLITIC OF ECONOMY LAW IN INDONESIA: LAND CERTIFICATION
PROGRAM IN THE FRAMEWORK OF LEGAL CERTAINTY ON LAND
TITLE AND ITS IMPACT ON COMMUNITY ECONOMIC EMPOWERMENT

A, Dpening

Nowadays, the need of land is increasing simultaneously with the
increase in total population and other needs relating to land. Land is
not only functioned as a place to live and farm, but it is functioned as a
guarantee to obtain bank loans and for the purposes of sale & purchase
and lease. Because the function of the land is important for individual

and legal entity, so it requires guarantee of legal certainty over the land.!

Land is an important and strategic resource because it concerns in
livelihood of Indonesian people that is very basic. Besides, land has
multi-dimension, multi-sectoral, and multi-discipline characteristics
and it also has high complexity. As it is known., land is a matter that
is full of various interests, whether economaic, social, political, even for

Indonesia, the land also has a religious value that cannot be measured

1 Florianmnus 5.P Sangsun, 2008, Procedure for Land Certificaton, Visimedia, Jakarta, p. 1
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economically. The constant nature of thee land and the increasing number

of people who need the land increases the value of the land.?

Existence of land in human life has a meaning and dual function,
namely social assets and capital assets. As a social asset, land is a means
to bind social unity among the people to live and life, while as a capital
asset, land is a capital factor in development and it has grown as a
very important economic object as well as commercial materials and

speculation objects.?

The agrarian law should provide the possibility that the function of the
earth, water and space can be achieved and it must be in accordance
with the interests of the people and the nation. In addition, it also
should meet the people and nation’s needs according to the demand of
the times in all agrarian matters. Furthermore, the national agrarian
law must embody the incarmnation of spiritual principle of thie countrv
and the ideals of the nation, namely the Belief in one God., Humanity,
Nationality, Democracy and Social Justice and in particular must be
the implementation of prowvisions of Article 33 paragraph (3) of the
Constitution 1945 of the Republic of Indonesia stipulating that “The
land, the waters and the natural resources therein are basic assets for the
people’s prosperity and should, therefore, be controlled by the state and

a4

exploited to the greatest benefit of the people™

Land registration aiming to provide guarantee of legal certainty is
known as rechts cadaster/legal cadaster. Guarantees of legal certainty
that will be realized in this land registration. including the certainty
of the title status on the list, the certainty of the titles subject, and the
certainty of the title object. This land registration issues a certificate as a
proof of its title. The opposite of land registration that is rechts cadastre,

is the cadastral fiscaal that is land registration aiming to determine who

2 FEricd
3 Achmad Rubaie, 2007, Land Prowvision Law for Public Interest, Bayumedia, Malang, p. 1
21 Fidd.
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is obliged to payv tax over the land. The land registration issues a receipt
of tax payment on land, that now it is known as INotification of tax due
of Land and Building (SPPT PBB).5

The provisions regarding Land Registration shall be further stipulated in
Government Regulation WNo. 24 of 1997 on Land Registration hereinafter
referred to in Government Regulation WNumber 24 of 1997, which came
into force on 8 October 1997 in lieu of Government Regulation WNumber
10 of 1961 on Land Registration. which since 1961 have regulated the
execution of Land Registration as ordered by Article 19 of Law INumber
5 of 1960 on the Basic Agrarian Law, which stipulates that:®
1. In order to guarantee legal certainty by the Government, land
registration shall be applied across the territory of the Republic
of Indonesia in accordance with the prowvisions stipulated by

Government Regulation.

2. The registration referred to in paragraph (1) of this Article includes:
a. Measurement, mapping and accounting of land;
b. Land registration rights and transfers of those rights;
C. Issuance of proof of title letter that is walid as a powerful

evidentiary instrument.

3. Land registration shall be carried out by taking into account the
condition of country and society., the need for economic social
traffic and the possibility of its operation. in consideration of the
Minister of Agrarian Affairs.

4. Government Regulation stipulates the costs relating to the
registration referred to in paragraph (1) abowve, prowvided that
underprivileged society shall be exempted from pavment of such

Ccosts.

The provisions of implementation shall be further stipulated in
Regulation of the MWiinister of Agrarian Affairs/Head of INational Land

= Urip Santoso, 2012, Agrarian Laww of Comprehensive Study, Kencana, Jakarta, p. 278
(= Artclel9 of Agrariarn Basic Law
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Agency MNumber 3 of 1997 on the Prowvisions of Implementation of

Government Regulation WNumber 24 of 1997 on Land Registration.

The Government undertakes land registration activities by referring to
an institutionalized system as performed in the registration activities
during this time, starting from the application of an individual or entity
and then it continues with the data processing until the issuance of proof

of their title (certificate) and eventually the registration data is recorded

in the land bool.”

The authority of the Government to regulate land affairs in land use is
based on the prowvisions of Article 2 paragraph (2) of Basic Agrarian Law
on the authority to regulate and organize allotments, uses, inventories
and maintenance, and to determine and regulate legal binding between
individual and the earth, and the individual and legal acts regarding the

earth, water and space.®

The purpose of the land registration is stated in the Basic Agrarian Law
Article 19 paragraph (1) stating that “to guarantee the legal certainty,
Government shall apply Land Registration across the territory of
the Republic of Indonesia according to the provisions regulated by
Government Regulation.” In Article 19 paragraph (1) of Basic Agrarian
Law, it is intended that the Government has an obligation to make sure
that its people carry out land registration, therefore legal entity can be

achieved and land dispute can be minimized.®

The emergence of deregulation in July 1992 which was later established
in deregulation in October 1992 aiming to attract more investiment in
Indonesia is the government’s proper step in operating the economy

to the district/city level. The main point of the deregulation policy in

ra Yamin Lubis arnd Rahim Lubis, 2010, Land Registration Law, CW. Mandar Maju, Bandung, p. 109
= rid.
.= Fidd.
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October 1992 was basically the simplification of the procedures for
granting Right of Cultivation (HGU) and Building Rights on Land
and the presence of different settlement time limit by the society and

potential investors.!'?

The society further considers in relation to investment, the government
had issued Presidential Regulation no. 36 of 2005 on the Provwvision of
Land for the Implementation of Development for Public Interest and it
had been rewvised by Presidential Regulation no. 65 of 2006. However,
this presidential regulation provided strong compensation guarantee
for society whose land was taken over for development activities, while
the investors consider it as unattractive because the status of the land

and the period of land use are unclear.!?

The commencement of the policy in the field of land cannot be
separated from the enforcement of Law MNo. 5 of 1960 containing the
Basic Agrarian Law which is the main basis regarding regulation of land
law in Indonesia. There is involvement with the INational Land Agency
of the Republic of Indonesia, in which Law No. 25 of 2007 regulates
ease to obtain access to land title for investment purposes. It is stated in
Article 21 that the government provides ease of service and/or licensing
to investment companies to obtain land title. It is further stipulated in
Article 22 that the acquisition of land title is by regulating the tvpes of

land title, period and extension of land title.!'=

Philosophically, land registration or certification is essential, with
assumption after thie land has been officially and legitimately registered,
the owner may use it as living capital. for example for bank credit

collateral. Land title and ownership stated in the Titles are the products of

10 Aumir A, “Analysis of Impact of Land Certificate Program on Access o Banking Credit and
Incaome Increase of Farmears imn Bekasi Regency™, Post Graduate Thesis, Master imn Management
arnd Business Studies, Post Graduate School, Bogor Agricultural University, 2008,

11 rbid.

12 Ibid.
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land registration activities that are the granting of ownership guarantee
of land or property title. This activity is carried out by the government
as a means of legal protection for holders of land title as stipulated in the
Basic Agrarian Law INumber 5 of 1960 or it is also called as the activity

of determining the legality aspect of land ownership.*?

Government policy in the regulation on land in investment in Indonesia
is increasingly important to increase investor interest in Indonesia and
the development of the capital market itself. Given that land is wvery
important in investment, then government policy should be oriented
for ease of investment. The amendment was marked by the enactment
of the Investment Law INo. 25 of 2007 on Investment that is pro investor,
by granting licensing permits, the proportion of capital ownership of
above 75 percent, as well as land use permit for more than 25 years.
It was made by the government in order to increase investment to
change economic potential into a real strength, either using capital
that derives from within the country or abroad!. The Investment Law
seeks to accommodate existing regulations, such as Law no. 1 of 1967 in
conjunction with Law no. 11 of 1970 on Foreign Investment, and Law
no. 6 of 19268 in conjunction with Law no. 12 Year 1970 on Domestic
Investment. The Rules of the Investment Law are applicable for the
investors throughout Indonesia, provided that it is only limited to direct
investment, the investment policy aims to create a conducive, promotive,
equitable investment and provide legal investment and efficiency while

maintaining national interest.!5

Land is an important and strategic resource because it concerns in
livelihood of Indonesian people that is very basic. Besides, land has
multi-dimension, multi-sectoral, and multi-discipline characteristics

and it also has high complexity. As it is known. land is a matter that

13 rbkid.

144 Usman, Marzuki, et.al., 1990, Indonesian Capital PMarket ABC, Insttut Bankir Indonesia,
Jakarta, p. 67.

15 rkid.
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is full of various interests, whether economic. social, political, even for
Indonesia, the land also has a religious value that cannot be measured
economically. The constant nature of the land and the increasing number

of people who need the land increases the value of the land.

In juridical terms, the basic policy of land in Indonesia is contained in
Law INo. 5 of 1960 on Basic Agrarian Law (BAL). Land management is
carried out through arrangement mechanism of land use, arrangement
of land possession., application of land title., and land registration. Types
of land title is stipulated in Basic Agrarian Law: land title, Right to
Cultivation, Building and Land title, Right of Use, Right to Rent, and
Right to Clear Land and to Harwvest Forest Product, and other Temporary
Rights, Right to Use Water, Fish Breeding and Farming. Right to Use

Space.'®

Based on the author’s research results on the land certification in
Indonesia, the data obtained showed the number of land that has been
certified nationally only reached 54.46%9.'7 This indicates that there are
still many lands, either in the form of yvard land or agricultural land that
has not been certified and not yvet registered in land management system
of WNational Land Agency (BPIN).

Sociologically, land certification programs can basically support the
development of investments in each region. but there are legislation that
may inhibit the development of investments, especially those related to
licensing and land certification issues for plantation investment and the
granting of Certificate of Freehold Title, Building and Land title and
Right of Cultivation.'®

Subject to Article 7 of the Regulation of the Head of the National

16 Gowverrnmeant Insttution’s Parformance Accountability Report of the National Land Agency of
the Republic of Indonaesia 2013

17 rbid.

18 Ibid.
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Land Agency of the Republic of Indonesia ™Number 2 of 2013 on the
Delegation of Authority of Land Title and Land Registration Activity, it
is stated that:

Head of Regional Office of NMNational Land Agency gives decision

regarding:

1. Granting of right of ownership to individual over an agricultural
land of more than 50,000 m~ (fifty thousand square meters) and
no more than the maximuam limit of individual agricultural land
ownership.

2. Granting of right of ownership to individual over a non- agricultural
land of more than 3,000 m~ (three thousand sgquare meters) and not
more than 10,000 m~ (ten thousand sguare meters).

3. Granting of right of ownership to a religious and social legal entity
established pursuant to Government Regulation Number 38 of
1963 on the Appointment of Legal Entities which mayv hawve Land
Ownership Title over non-agricultural land of more than 50,000 m*~
(fifty thousand sgquare meters) And not more than 150,000 m~ (one

hundred and fifty thousand square meters)'”.

Subject to Article 8 of the Regulation of the Head of the INational Land
Agency of the Republic of Indonesia WNWumber 2 of 2013 concerning the
Delegation of Auuthority of Land Title and Land Registration Activity, it
is stated that: Head of Regional Office of WNational Land Agency gives a
decision regarding the granting of Right of Cultivation to a land which

area is not more than 2,000,000 m? (two million sgquare meters).2?

This means, for the land which area is more than 200 ha, its authority

to grant land title and land registration activities, especially the Right of

19 Article 7 ofthe Regulation of the Head of thie National Land Agency of the Republic of Indonaesia
Mumber 2 of 20132 o the Delegation of Authority of Lamnd Title and Land Registration Actiwity.

20 Article 8 of the Regulatomn of the Head of the MNatonal Land Agency of the Republic of
Indonesia NMumber 2 of 2013 concerning the Delegation of Authority of Land Title and Land
Registration Actwity.
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Cultivation is in the hands of the WNational Land Agency. This prowvision
is clearly a regulation that can inhibit the development of investment,
especially in the field of plantation because the need of land in the field

of plantation is usually more than 200 ha.

Whereas subject to the provisions of Article 2 of Regulation of the Head
of National Land Agency of the Republic of Indonesia Number 2 of 2013
on the Delegation of Authority of Land Title and Land Registration
Activity, it is stated that:

Head of regional office of national land agency gives decision regarding

a. Granting Building Rights on land for individual owver the land
which area is more than 3,000 m? (three thousand square meters)
and not more than 10,000 M= (ten thousand sgquare meter);

b. Granting Building Rights on Land for legal entity over the land
which area is more thlan 20,000 m? (twent thoousand square meter)
and not more than 150,000 m? (one hundred and fifty thousand

aquare meter).2!

This research will focus on land certification programs in the context of
legal certainty on land title and their impact on the society economic
empowerment. The number of land in Indonesia that has not been
certified causes the investors to be reluctant to invest in Indonesia. As
for the economic level., Indonesian society, people whose land already
has an economic certificate can be said to be better than people whose
land has not been certified. People whose land has been certified may
use their land certificate as collateral to the bank to obtain additional

business capital, so that its business will be more developed.

B. Dwutlime omn Lamnd and the Basic Land L.awvw

¥

It is the same as we talk about the notion of “law™, the term of Agrarian

21 Article 9 of Regulation of the Head of Mational Land Agency of the Republic of Indonesia
Mumber 2 of 20132 on the Delegation of Authority of Land Title and Land Registraton Actwity.

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo

1ma8s



186

Law also has several meanings. In the governmental environment., the
term Agrarian Law covers a definition in a narrow scope. which is as
part of the State Administration Law prowviding the legal basis for the
authorities in carrying out its land politics, that is, the authorities to carry
out acts that are deemed necessary in the field of land administration
management. According to Boedi Harsono, “such authorities are

>

included in the environment of the Administrative Land Law™.

Basic Agrarian Law in contrast uses the meaning of Agrarian Law in the
broadest sense; because agrarian definition includes: earth, water and
wealth contained in therein. The definition also covers the space, which
its application is limited to “energyv and elements in space to maintain
and develop the fertility of earth, water and natural resources contained
therein and other things that relevant with it”. Agrarian Law in the broad
definition is a group of various fields of law, namely land law, water law,

mining law, fisheries law and possibly also space law and forestry law.

The name of Agrarian Law in Higher Education of Law is generally
used in the sense of Land Law or The Law of Real Property, which is
the branch of Indonesian Legal Law which regulates the rights of land
ownership. Law INo. 5 of 1960 on our national Basic Agrarian Law, since
its enactment on 24 September 1960 to the present day, there is still
lack of understanding on the background and conception underlying
the Basic Agrarian Law establishment due to lack of socialization.
Then it also leads to the wrong perception on Basic Agrarian Law and

misinterpretation on its prowvisions.*?

To understand the relationship between jurisprudence and positive
law that is synonymous with the rule of law, so it is necessary to review

elements of law, such as riel and idiil elements. The real element consists

22 Budi Harsornao, 1987, Mational Agrariarm Law in Higher Education imn Indonmnesia and Natonal
Development, Speech for imnauguraton of Professor of Agrarian Law of Trisakt, Jakarta, p. 10.

23 Ari Sukant, 20032, Speech for Innaguraton of Professor of Faculty of Laww, University of
Indonesia, Jakarta, Septembeaer 7, 2003 .
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of humans, cultures and the natural environment. The idiil element
includes the ethical desire and the human ratio; idiil element will
produce legal principles (rechts beginzelen) for example the principle of

equity and social justice.Z*

WYWhile the human ratio produces general legal concept (rechtsbegrippen)
for example on the legal subject, rights and obligations, legal events, the
relation between legal and legal objects. In the definition of the INational
Land Law, conception or the concepts underlying the INational Land

Law in finishing the Land Law shall be discussed.

Arxticle 3 ofthe BATL affirms that Customary Communal Land Rights still
exist, but Ter Haar Bzn states unequivocally that to provide protection
to a legal act in a land transaction, it is necessary to cooperate with the
heads of society or village chief because they will be responsible for The
transaction?®, Article 3 of the BATL affirms that Customary Communal
Land Rights still exist, but Ter Haar Bzn states unequivocally that to
provide protection to a legal act in a land transaction, it is necessary
to cooperate with the heads of society or willage chief because they
will be responsible for The transaction. and the transaction shall be
“transparent”’ and “cash™ or according to the Batak people in Bagasan
Tribe and in “open™ and “guaranteed”™ legal traffic, and the Village Chief

is given a sum of money that is called as pago-pago byv Batak people.Z®

In addition to having a deep inner value for Indonesian people, land
also functions strategically in meeting the increasingly diverse needs of
the state and people., both nationally and internationally. Although in
general, land can be traded but in the eyes of Indonesians who have not
been influenced by the conception of Western notion vet, land is not a

commodity trade., as can be seen from the attitude and actions of some

24 Budi Harsorno, Op. Cit., p. 4-5_

25 Article 6,.7,.10 and 11 of Agrarian Law.

26 Ter Haar Bzmn MM, 1950, Benginselen en Stelsel van Adat Recht 1, B Walter Groningen, Jakarta,
o. 80.
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entrepreneurs in conducting their economic activities. Land is not an
object of investment, moreover the object of speculation. Land as a gift
from the Almighty God to the nation, is one of the main sources of
survival and livelihood of the nation in achieving the greatest prosperity

of the people equally and eguitablyv.27

Land in the legal sense means the surface of the earth, this can be
understood through the prowvision of Article 4 of BAIL>®, which is fully
formulated: “On the basis of the right of control of the state as referred
to in Article 2 specified the existence of various rights to the surface of
the earth, called land, which may be granted to and possessed by each

person or together with other persons and legal entities’”

In Code of Civil Law, land referred to commonly use term as Grond
or Grond Eigendom, namely “Land”™ or “Land Ownership”™ Howewver,
because Code of Civil Law is not applicable to indigenous groups. the
term Grondrechten for Land Law becomes unusual for indigenous
populations. Along with the enactment of Agrarian Law of the Dutch
East Indies, namely Agrarische Wet 1870, which then translated into
Agrarian Law, then the term Agrarian Law became commonly used

today. While the term Land Law is not commonly used.?*

A it is known, land registration aims to obtain form oflegal certainty and
certainty of rights for holders of land titles. With the land registration,
it is expected that a person holding the land title will feel safe, there is
no disruption of the rights that belong to a plot of land. The law and
registration of this land is a form of a legal event that is highly owned

by a person®?. This right of eguality if reviewed in depth is a form of

27 Ibid.

28 Decrese of People’'s Consultative Assembly of the Republic of Indonesia Mo, IX/ MWVIPR/ 2001 on
Agrariarmn Reform amnd MNMatural Resource Management.

29 Bud Harsorno, 20032, Toward Completon of Natonmnal Larnd Law on Relatiorn Decree of Peaople’s
Consultative Assembly of the Republic of Indonesia IX  MPRS 2001, Trisakt University, Jakarta,

o3
3I0 Bachtar Effendi, 1992, Land Registratiorn, Alummni, Bandurng, p. 46,
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manifestation of substantial Human Rights owned by someone who

must be upheld and respected by others.

Pitlo, stated that when registering the land titles, the personal legal
relationship between a person and the land is announced to a third
party or community?®!'. From the land title on a third party is deemed to
know that a legal relationship exists between a person and the land in
question to know the legal relationship between the person and the land
concerned. for which he becomes bound and shall respect the right as

an obligation arising out of propriety.

Here are some land registration systems according to Parlindungan,
namely: Registration of Torrens ground system Registration of Negative

ground system Registration of Positive land system .32

The land registration system used bwv a countryv depends on the legal
principle adopted by that country in transferring its rights. Meanwhile,
if in terms of guarantees provided with the certificate of proof of rights
as a means of proof, then emerges wvarious types of land registration
system., among others:
1) Positive System
A positive system in the sense of land registration means that
what already listed is guaranteed to be the true state of evidence.
The Government, in this case the National Land Affairs Agency
guarantees the land which has been registered by its owner and
for the purpose of truth and walidity of each legal written proof

submitted for registration in pre-determined lists.

According to Aris S. Hutagalung, that the positive land registration

system can be met in the Anglo-Saxon countries, namely England

31 Herman Soesangobeng, 2001, Advanced Agricultural Law Cowurse, Magister Program STIH
“IBLANMIT Jakarta.

32 AP Parlindungan, 1289, Termination of Land titles according to BAL System, Mandar MNMaju,
Bandurng, p. 130.
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and its colonies. The way data is collected on this positive system
is using the registration of “titles” or concrete legal relationships.
namely their rights. 33
2) Negative System

Land registration that subject to a negative systemm, resulting in a
person whose name is listed on the land list is not an absolute owner
or, in other words, the registration of a person in the register of land
as the right holder has not proved absolutely that the person holds
the right. The above description is in line with the views expressed
by Effendi Warin which stated as follows:

“e. on the negative system., the proof-of-title certificate

applies as a powerful evidentiary means, the statements
contained therein shall have the force of law and shall be
accepted by the (Judge), as true information, as long as
there is no other means of proof which prove otherwise.
Inm this case. the court will decide on the correct proof
means34 According to Arie S. Hutagalung. that a negative
land registration system isapplicable in European countries
continental such as the WNetherlands and Indonesia before
BATL. which is based on Owversichrijvings-ordonantie
S.18-277. The way of collecting data on this system is the
registration of “deds™ Or legal action.?>

3) Grundbuch Syvstem

This system is a land registration system. where a right to land
prior to registration is firstly examined by the government, whether
the person registering the land is indeed the true owner. Thus the

Grundbuch system is similar to a negative systermm. .S

323 Aris S, Hutagalung, 1994, Principles of Agrarian Law, University of Indonesia Press, Jakarta,
D80

34 Efferndl Warin, 1994, Agrariarn Law in Indonesia: A study from the point of wview of Legal
Practotoner, Rajawali, Jakarta, p.938

35 Arie S Hutagalung, Op. Cit., p.20

36 Ibid.
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4) Torrens Svstem
As the name suggests, this system was first created by Sir Robert
Torrens in South Australia. Torens system is better known by its
original name The Real Property Act or Torrens Act which came
into effect in South Auastralia since July 1. 1858. Today. land
registration with Torrens system is used by several countries,
such as Algeria, India., Singapore, Tunisia, Congo, Spain, Norway,
Malaysia, Fiji Islands, Canada. Jamaica, Trinidad. Sistem Torrens
Answering the guestions abowve R. Suprapto, states that: “The land
registration system that we use is a positive registration system with
a positive tendency, meaning that land registration rights is carried
out on the basis of positive data, the officer assigned to perform the
registration is an officer who has the authority to test the validity of
the data used as the basis of registration of rights. Registration is a
guarantee of legal certainty and strong evidence, but it can still be
denied, sued in court.”
5) Systematic System

The understanding of the systematic system in land registration is
a simultaneous land registration activity covering all plots of land
in an area or territory of a village, whether the land is owned by
a right to land or state land?®®. The land registration system used
is the registration of titles, as used in the implementation of land
registration according to Government Regulation ™No. 10 of 1961.
It is apparent with the existence of a land book as a document
containing juridical data and physical data collected and presented
as well the issuance of a certificate as a certificate of title to the listed

land.=*®

37 R. Suprapto, 19836, Basic Agrarian Law in Practice, CW. Mustat, Jakarta, p. 324.
38 Arie S, Hutagalung, Op. Cit., p. 831.
39 Irawan Soerodjo, 2003, Law Certaimnty o Larnd Title in Indonmnesia, Arloka, Surabaya, p. 1038,
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c. Commurmity Economic Empowerment Impact bw
Land Certification's Juridical Construction in the
Framework of Legal Certainty of Land

Land is an important and strategic resource because it involves the basic

livelihood of all the people of Indonesia. In addition, the land also has

characteristics that are multi-dimensional, multi-sectoral, and multi-
disciplinary and have a high complexity. As it is known that the land
problem is a problem that is full of various interests, whether economaic,
social, political, even for Indonesia., the land also has religious value that
cannot be measured economically. The constant nature of the soil and
the increasing number of people in need of the soil further increase the

value of the land.

To prevent widespread land disputes, the government registers land
titles that will generate land certificates. The existence of a certificate of
land issued is a proof of ownership of a plot of land, here the holder of
the land title certificate has obtained legal protection and is guaranteed
by law on the land it owns, meaning that if there is a land dispute where
in the presence of certificate owned by the holder of the certificate then
the legal status of the holder of the certificate is strong and the judge is
obliged to consider the evidence of the certificate as a valid and strong

evidence in addition to considering other means of evidence.

The provisions of the force of the law of the certificate have been stated in
Government Regulation WNWumber 24 of 1997 concerning Land Registration
that the certificate is a proof letter that serves as a powerful evidentiary
means of physical data and juridical data contained therein. Here what
is meant by phwvsical data is data concerning the location., boundary, and
area of the land concerned. then. referred to as juridical data which are
data on the legal status of the land, land owners, and any rights that the
land posses. Concerning the definition of physical data and juridical data
has also been described in Article 1 number (6) and (7)) of Government

Regulation WNWumber 24 of 1997 concerning Land Registration.
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Land registration is held to ensure legal certainty for the owner of the
land concerned. this is in accordance with the sound of Article 19
paragraph (1) of Law INumber 5 Year 1960 on the Basic Agrarian Law
Principles (hereinafter referred to as BAL) which reads:

“To enswure legal certainty by the Governrment there is a land
registratiornt thhroughowut the territory of the Republic of Indornesia
irnn accordarnce with the provisiomns stipulated by Goverrmnrernt

Regulation’™

In addition to land registration functions to ensure legal certainty for
land owners., land registration also functions for the government and
interested parties. For the government, here the government can find
out the legal status of the land concerned, whether the listed land posses
a right of ownership. right to use, the right to use the building, or other
rights. So here the government in taking a policy can take appropriate
action against the land concermed. For interested parties such as
entrepreneurs who want to build businesses on the land, or individuals
who want to buy land, they are not worried or doubt about the land
they will buy or alreadwv bought because theyv themselves know the legal
status of the land.

Land registration svstem consists of the system of registration of deed
and registration of rights. In the Deed Registration system. the land
registry ofhicials only register for the land concerned, here the land
registry officials do not test the veracity of the data listed. In the event of
a transfer of rights., thle making and registration of rights shall be made
by the relevant official on the same day or the term shall be made directly
on the same day, when the buyer as the holder of the right shall obtain
a copy of the deed as a proof of his right. Each time a rights change is
made, the deed is made as evidence, and the necessarv juridical data is

sought in the deeds.
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The disadvantage of the registration system of deeds that thie discrepancy
in a deed may result in the illegality of a legal act to be committed.,
whereby a new deed made as evidence is based on a previous deed that is
false or contains legal defects, for example, data on land boundaries that
are not in accordance with actual, later it is made as evidence to perform
a new legal act, it can be seen here that the legal act has contained legal
defects or caused the illegal acts of the law. If this happens then the
parties concerned should return to the land registry officer or also called

the title transfer officer to change the wrong data in the deed.

In the registration system the rights registered are his right. In this system
in any creation and transfer of rights shall be evidenced bwv deeds and
other evidences. In the provision not only limited to the deeds listed but
there are new rights created that gave birth to new evidence such as land
certificates. Submission of deeds and other evidence is only as data source.
It is different here that in the registration of rights it is not only determined
by filing evidence, but here the land registry officer conducts research and
testing of the listed land by coming to the land concerned for measurement,
determination of limits, and other matters deemed need. This is done for
the purposes and processing of phyvsical data it is necessary to conduct
measurement and mapping activities. This is in accordance with Article
14 of Government Regulation INo. 24 of 1997 concerning Land Registry

(hereinafter referred to as Government Regulation ™WNo. 24 of 1997).

Article 14
1. For the purpose of collection and processing of physical data,

measurement and mapping activities are carried out

2. The measurement and mapping activities as referred to in paragraph
(1) shall include:
a. Creation of the registration base map
b. Determination of boundaries of plot of land
C. Measurement and mapping of plot of land and making of

registration maps
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d. Land listing

e. Making a certificate of measurement

In general, land registration activities up to the maintenance activities
of land registration data are stated in Article 12 Government Regulation
No. 24 of 1997.

Article 12
1. Land registration activities for the first time include:
a. Collection and processing of physical data

b. Verification of rights and bookkeeping

C. Issuance of certificate
d. Presentation of physical data and juridical data
2. Maintenance activities of land registration data include:
a. Transition and burden of right registration
b. Registration of changes to other land registration data

Basically, there are two publication systems used in the
implementation of land registration namely positive publication
svstem and negative publication swvstem. For land registration
using a positive publication system. here the state as a registrant
ensures that the registration has been carried out correctly and that
the person registering as the holder of the land title is no longer

inviolable.

According to Budi Harsono himself, with the completion of the
registration on behalf of the recipient of the right. the right holder is
actually lost his rights. It cannot demand the cancellation of a legal
act that remowves the rights to the buyer. In certain circumstances he
can only demand the loss to the State. To face the compensation is

provided a special fund.*®

A0 Boedi Harsono, 2005, Indonesian Agrariamn Law: History of Formation of Basic Agrariamn Lawe, 1ts
Execution Corntents, Djambatan, Jakarta, p. 81
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In a negative publication system. the state as the registrant does not
guarantee that the person listed as the right holder is the person
who really deserves the right. Land registration does not get people
to acquire land, then actually becomes a new holder of rights. The
registered person is mot necessarily the true rights holder, so if it

turns out later there is a mistake, it can be done improvements.

The publication system used in the Basic Agrarian Law and
Government Regulation 24 of 1997 is a negative publication system
containing positive elements, as stated by Budi Harsono in his book
entitled “Agrarian Law of Indonesia, History of the Establishment
of Agrarian Law Indonesia, Contents and its Implementation’
The negative publication system adopted is not a pure negative

publication system because in Article 19 Paragraph.

(2) Sub-Paragraph < of the BAIL states that land registration
produces certificates of proof of rights, which are valid as a powerful

evidentiary instrument.

From the statement of the article can be understood that the land
registration produces a certificate of proof of rights that serves as a
powerful evidentiary means not as an absolute proof means. Here,
“powerful” is defined as what is stated in the land boolk and the
land certificate is guaranteed as long as the data contained therein
is true and cannot be proved otherwise, if later it turns out that
the certificate of the land is known to contain legal defects, then
the certificate of the land can be revoked and what has been listed
in the certificate is considered never to exist anymore. Unlike the
proving means that is absolute (embraced in positive publication

system).

A bsolute here means that the evidence is inviolable even if other

ewvidence has been submitted to it, or ewven if it is true that the
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evidence is false. Then it is said that the land registration produces
certificates of proof of rights, if we examine that in the land
registration with a negative publication system will not produce a
certificate of proof of rights such as land certificate, but only in the
form of registration of deed onlyv. But with a certificate of right in
the form of a certificate indicates that the system used contains a

positive publication system.

From the description abowve., we can conclude that the publication
system adopted by Indonesian Government is a negative
publication system containing the elements of fossif, considered
as embracing the negative publication syvstem if what is listed in
the certificate can still be canceled if it can be proven that the data
contained in the certificate is not true. While containing a positive
element means that the land registration in Indonesia produces a
certificate of right in the form of certificate which in the syvstem of
pure negative publication is not issued certificate but only in the
form of registration deed, and the making of new deed as evidence

for new owners.

In the legal literature there are two types of legal protection facilities
for holders ofland titles thatare preventive and repressive. According
to Hadjon on preventive legal protection to the people given the
opportunity to file an objection or opinion before a government
decision gets a definitive form. Thus, preventive legal protection
aims to prevent the occurrence of disputes, whereas on the contrary
the repressive legal protection aims to resolve disputes. Preventive
legal protection is very significant for government actions that are
not based on prowvisions of applicable rules. With the existence of
preventive legal protections the government is encouraged to be

cautious in making decisions based on a policy taken.

In relation to the legal protection of the certificate holder, the
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preventive legal protection can be in the form of established rules
relating to land and land certificates. Here the relevant law has
established legal rules that can be used as a guide in resolving
land disputes and as a basis or basis in providing the protection of
the law itself. One of the articles which states to prowvide absolute
legal certainty for the holder of the certificate, namely Article 32
paragraph (2) Government Regulation WNo. 24 of 1997 which reads:

Article 32 paragraph (2)

“Tr1 a plot of larnd in which the certificate has beernt issued legally on behalf
of a person or legal entity obtaining the land in good faith and in actual
control, the other party who feels the right to the land can no lornger
irtsist ornt swuch irmplermentation if within 5 years sinnce the issuance of the
certificate does not file a writternn objectiornn to the holder of the certificate
arnd the Head of the Land Office concerned rnor to file a lawswuit to the court

regarding the control of the land or the issuarnce of the certificate.”

From the aforementioned chapters this means that the law has given
way for the certificate holder to own the land that has been issued
the certificate in absolute terms by not ignoring the other prowvisions,

although in actual practice the lawsuit can still be filed.

Related to the repressive law protection that is legal protection after the
occurrence of the dispute. the protection of repressive law aims to resolve
the dispute that occurred. In the case of a land dispute the protection of
repressive law may be granted in the form of a return to the original owner,
meaning that thie protected by law is the legal owner of the disputed land. Tn
order to be able to restore the original rights to the original owner there must
be a path that must be passed, in case of land dispute the disputing party will

settle it through litigation (court) and non-litigation (out of court).

On December 7, 2015, the government finally released the December

Economic Policy Package starting from the acceleration of land
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certification to tax incentives for labor-intensive industries. The
government expanded the scope of incentives and ease-of-use, not only
to labor-intensive industries, but also to increased services to citizens

seeking land certificates.

Through the Phase WVII Policy Package announced by Coordinating
Minister for Economic Affairs Darmin INasution at the Presidential
Palace, the government shows a strong commitment to accelerate the
process by providing convenience to people who want to take care of the
land certificate. Thus the community will obtain certainty of land titles.
To that end, the government will also increase the number of certified

measuring officers. especially from non-ciwvil servant elements.

Until today, the acceleration of land certification is still hampered due
to the limited number of measuring officers which only amounted to
4.349 people. They consist of 2,159 civil servants (effectively working
only 1727 people) and 2,190 Certified Measuring Officers. Whereas, the
total number of plot of land in Indonesia, that is outside the forest area
is 90,663,503 fields. Of that number, certified soils amounted to only
35,789,766 (402%6) while uncertified ones are 54,832,737 (60%20).

This limited certified land, in turn impedes access to public inancing to
expand its business, particularly micro, small and medium enterprises.
Therefore the government through the Ministry of Agrarian and Spatial
innovation services to accelerate the process of land certification,
namely: Saturday-Sunday Serwvice (including in Car Free Day Area),
night serwvice in the area of Car Free MNight Bandung and Traditional
Market in Pandeglang: Opening a service outlet to get closer to the
Land Service Center with Community Settlements (already started in
Bandung and Semarang regencies); Implementing “On-Line Village™
Services in INTEBE Province, Central Bangka Regency and Batam City,
using internet facility/availability; Provide charge (Rp 0,-) for the owner
of Prosperous Family Card issued by the Ministry of Social Affairs.
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In addition, the government also accelerated the announcement period
for land registration. which originally took 60 days for periodic land
registration and 30 days for systematic landscaping, to 14 working
days. Another service is to change the land registration from manual to
electronic system., so the total time for the land certificate process to be
30 working davs (1 day for the examination of the application., 10 days
for checking and land measurement, 3 days for physical and juridical
data processing, 14 days Announcements, and 2 days for signing and
handing the land certificate).

D. Conclusion

The prowvisions of the force of the law of the certificate have been stated
in Government Regulation Number 24 of 1997 concerning Land
Registration that the certificate is a proof letter that serves as a powerful
evidentiary means of physical data and juridical data contained therein.
Here what is meant bv phvsical data is data concerning the location,
boundary, and area of the land concerned., and then referred to as
juridical data such as data on the legal status of the land, landowners, and
any rights that burden the land. Concerning the definition of physical
data and juridical data has also been described in Article 1 number (6)
and (7)) of Government Regulation WNumber 24 of 1997 concerning Land

Registration.

Land registration is held to ensure legal certainty for the owner of the
land concerned, this is in accordance with the statement of Article 19
paragraph (1) of Law Number 5 of 1960 on the Basic Regulation of

Agrarian Principles (hereinafter referred to as BATL) which reads:

“To enswure legal certainty by the Governrment there is a land
registratiort thhroughouwut the territory of the Republic of Indonesia
irt accordarnce with the provisions stipulated by Gowverrnrriernt

Regulation.™
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In addition to land registration functions to ensure legal certainty
for landowners, land registration also functions for the government
and interested parties. For the government, here the government can
find out the legal status of the land concerned, whether the listed land
possess a right of ownership, right to use, the right to use the building.,
or other rights. So here the government in taking a policy can take
appropriate action against the land concerned. For interested parties
such as entrepreneurs who want to build businesses on the land, or
individuals who want to buy land. they are not worried or doubt about
the land they will buy or already bought because they themselves know
the legal status of the land.
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PHILOSOPHY OF PANCASILA AS A MEAN TO RESOLVE LAND DISPUTE
OF EIGENDOM VERPONDING

A, Dpening
Etymologically the term philosophy derived from the Greek word

philosophos, or philein philos means to love, while shopos means
the wisdom.! ITn English it called Philosophyv. From the Greek word
philosophos, it consists of two words Philos (love) or Philia (friendship.,
attracted to) and Sophos (wisdom, wisdorm, knowledge, skill,
intelligence). Thus, philosophy means love of wisdom or truth (love of
wisdowrr). The person involved in philosophyw called philosophers and in
Arabic is called Failasuf. In another sense philosophy is fundamental
and monumental human thought to seek the ultimate truth (wisdom,
prudence); since this truth is recognized as the best value of truth,

which made as the life principle ( Weltarnschawuwung). >

i P. Hardorno Hadi, 1994, Nature & The Content of Pancasila Philosaphy, Library of Philosap by,
Yogyakarta.

2 Cecelia Suhardimamn, Pancasila as Philosophy Systemrm, http/fcecepsuhardiman.blogspot.com
2013506/ pancasila-sebagai-siFstem-filsafat_khtrml
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Philosophyv is ‘distinctive knowledge trving to answer the problems
cannot be answered by ordinary science, since the problems are outside
the scope of ordinary science. Philosophy discusses about human
and reality in “higher level”™ and therefore it has wider way of life t
(gezichtsveld). INot long ago in a colloguium someone had talked about
satellites of Law Philosophy and helicopters of Legal Theory. Philosophy
wants to penetrate “deeper”™ into the truths and fundamental values, and
not another (higher). It sought a thorough explanation about man and

world.?

The question then is how differences in term and meaning between
Philosophyvy and Ideologv? Philosophy is kind of knowledge/
science;whereas idecology is a way of life.* According to Indonesian
dictionary the meaning of “philosophy™ is: assumptions, ideas, and the
most basic mental attitude owned by people or society; way of life.®
While in ‘glosariunm” or meaning of philosophy according to Indonesian
language study philosophy is: way of life; view; The fundamental ideas

and views are owned by people or society.®

Scientifically meaning of philosophy according to Immanuel Kant is
the science (knowledge) that becomes base of all knowledge wherein
included the epistemology problem (philosophy of knowledge) that
answer what guestion we can recognirze. Futhermore, understanding
according to Aristotle, philosophy is science (knowledge) that comprise
of the truth in which contains metaphysics sciences, rhetoric, logic,
ethics, economics, politics and aesthetics (philosophy of beauty). Al
Farabi said that thee meanings of philosophy is science (knowledge) about
the essence of how real tangible nature. While Rene Descartesmalkes

understanding philosophy is collection of entire knowledge where God,

Cecelia Suhardiman, 20049, Discussion orn Philosophy of Law, Faculty of Law Graduate Doctoral
Program, University of Indonesia.

wWhat different amnd Philosophy, https: /S fid . answers.yahoo.comy/ question, index?qid= 2013 021
S03 4471 FAAP 1SS0

http/ S kbhbivweblid falsatah

http:/S glosarium.org fart/ Pk=ftalsatfah

o kW
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man and nature become the core of its inguiry. According to Plato,
prhilosophy is knowledge that tries to achieve knowledge about the real
truth. Langeveld said philosophy is to think about a final and decisive
problems, the problem concerning the meaning of circumstances, God.,
freedomm and immortality.” Considering the definitions of philosophwv
mentioned abowve, we can draw the red thread., that philosophy was

science about searching the nature of truth, with the truth measurement

of God.

Furthermore how does the meanings of Philosophy of Law? According
to Soerjono Soekanto, Philosophy of Law is contemplation activity of
values, harmonization of values and formulation of wvalues which is
coupled but sometimes clashed. According to Apeldoorn., Philosophy of
Law is directions about values prewvailing in society as well as indicates
direction in which these wvalues will flourish. While Lili Rasjidi define
the meaning of Philosophy of Law is theoretical reflection (intellectual)
of the oldest law and can be said to be the host of all theoretical reflection
about law. IWNow, according to J. Gejssels, Philosophy of Law is general
philosophyv directed its reflections to the law and legal syvmptoms. The
same thing is also foundin Meuwssen DHNMNIs argument that definition
of Philosophy of Law is philosophy reflected all fundamental problems

and border issues related to the legal symptoms.*®

If reviewed from the scope of its discussion. philosophy includes
many fields of discussion., among others about man, society., nature,
knowledge, ethics, logic, religion., aesthetics, and other fields (along
with the development of science, appears and dewvelops the sciences
of philosophy dealings with certain disciplines., such as philosophy of
social, philosophy of law, philosophy of politics, philosophy of Language,
philosophy of Science, philosophyv of Environmental, philosophyv of
Religion and philosophy related to other disciplines).

r Fhttp: fweew. pengertanpakarncomy/2014,09 / pengertian-filsafat-menurut-para-pakarhtrmil&#_
=2 http /S weww. pengertdanpakarcomy/ 201410/ pengertan-flsafat-hukurmm-rmenurut-para. bhtrmil&E

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo

205



206

The philosophy is grouped into two categories, that is philosophv as
a product and philosophy as process. Philosophy as product includes
two senses. First, the meanings of philosophy as kind of knowledge,
science, concept of the philosopher in ancient times, theory, in system
or particular views the result of philosophizing process and have certain
characteristics. Second, philosophy as kind of problems encountered
by humans is a philosophizing activity result. Philosophy as process
have meanings that philosophy is not only a set of dogma are believed,

engaged. and understood as a particular value system.®

The review of Philosophy of Law according to the values of Pancasila in
the land dispute of “Figenndorr Verpondirng™ is giving intent and meaning
the Philosophy of Law in the values corridor of philosophy of Pancasila,
that is how the measurement in case of eigendom wverponding land is

talken over by the State as a foothold.

Under the reform and amendment spirit of Act 1945, it is most fair
that values of Pancasila should be placed in every nation and state life,
including the agriculture concepts, including within the land problems.
However Pancasila is the basis of State, and way of life for Indonesian
nation. So when Indonesia national legal system would ro be ‘repaired,]
it begins from commitment to philosophy of Pancasila as the State basic
and unifyving the nation. In the agrarian law context, moral values in
belief principle in one God. just and civilized humanity, and deliberation
values, will get rid of feudalistic, capitalistic, monopolistic, bureaucratic,

authoritarian and repressive values.

We learned so much, that with feudalistic, capitalistic, monopolistic,
bureaucratic, authoritarian, and repressive wvalues approach, wvarious

land cases, either in the form of dispute, conflict, as well as case, until

9 Pancasila as Philosophy System, poasted OF P2l 2013 https ) febisilviads wordpraess.
cormS201L3,/05,,07) pancasila-sebagai-sisterm-filsafaty
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today is still happening in manv places.' The agrarian disputes over the

eigendom verponding land were taken over the State is the legal case.

Agrarian dispute is relationship of the parties characterized by conflict
between two or more parties associated with recognition (clairt) on a
plot of land, territory, or other natural resources based on interpretation
upon the similar and/ or different right (read:source of legitimacy) one
another. In such of conflict one or more parties directly acting want
to eliminate and/or do not recognize and/or hinder the recognition of

other party on particular agricultural objects.!!

Figenndor is a term known in the West Civil material law, means “property
rights”. Eigen means ‘self or personal’, while dom refer to “Dominiuam™
word defined as “property rights”™. Thus, “eigendom”™ means “private
property right” As for “verponding™ is kind of tax imposed upon the
fixed objects (land and buildings) hawve been provemn by “eigendom™ or
ownership proof, where taxes imposition started in Batawvia at 1800,'2
The ownership rigt (eigendom) is one type of material rights regulated
in Book II Burgerlijk Wetboek (Civil Code). But with the issuance of
Acts WNo.5. 1960 on the Basic Regulation of Agrarian Principle. the
property rights upon the eigendom land was deprived from book II of
Civil Code and included in Law INo. 5 of 1960 on the Basic Regulation

of Agrarian Principle.?®

The law case can be studied in juridical-philosophical (Philosophy of
Law), in yuridis-normative (Dogmatic of Law)., and socio-juridical

(Sociologyv of Law). Against the agrarian disputes upon the eigendom

10 Lilhat juga http: /Y hukum.unsrat.ac.idy/tfanahy/kabpn2011 3 DI 50.pdf

11 The similar view adopted anmnd affiirmed in Law MNo.5, 19580 on Basic Regulation of Agrariam
Principle. See Gamal Pasya arnd T. Martua Sirait, Style Analysis of Disputants: Concise Guide to
Help the Resolutiorn Form of Matural Resources Managemeaent (Bogor, Indonesia: Samadhana
Imnstitute, 2000]).

12 Bambang E ko Supriyadi, http o weww. academica.edu,/ 8895009 / HukurmyEigerndorm
waerponding mummi_penggsanggu_ kawasan_hutan., mengutip Gokkel & wan der wWall (1986).
13 Wibowo Turmnadi, “"Ownershp Right (Eigendom),” www jurnalhukomocomyhak-miilik-eifendormy
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verponding land were taken owver bw the State. can be identified thr
at the problem, that are; 1) This legal case in juridical-philosophical
(Philosophy of Law), in yuridical-normative (Dogmatic of Law), and
socio-juridical (Sociology of Law). Identification of the problems can
be studied bwv the problem formulation of the issues namely; 1) Is the
transfer of FEigendwurm Verponding land been implemented have judicial
philosophy, normative, juridical and sociological problem? 2) Why
transfer of Eigernndwurm Verpornding land by the state arising dispute or
conflict between parties? 3) How to reflect these issues in the future, so it
does not reoccuring than other cases judicially-philosophical, juridical

normative and juridical sosilogic?.

While the problems of Philosophy of Law with concentration on the
discussion of philosophy of Pancasila whether description on the
prhilosophy that discusses Pancasila as its object?, or description on the
prhilosophy contained in Pancasila.'® This paper is about Philosophy of
Law by instruments of study from the side of philosophy of Pancasila. The
studies with the values measurement of philosophy of Pancasila, so the
question could arise are: 1) whether transfer of the Figenndwur Verponding
land has been implemented in accordance with juridicial-philosophy,
juridicial -normative, and juridical-sociological? 2) how and to what
extent “various measurement in the law wviolation allegation™ is viewed
with wvalues parameter of Pancasila. Godhead walues, humanitarian
values, justice values and deliberation wvalues? 3) How to reflect these
problems in the future, so it does not reoccured to other cases in

judicially-philosophical, juridical-normative and juridical-sosilogical?®

B. Understanding the Scope and Definition of the
Philosophy of Laww
Some legal experts believe that the science of law does not stand

alone. Hans MNawiasky divides legal studies on: Lechts noerrmeniehre,

14 Hardono Hadi, 1994, Nature £ Content of Philosophy of Pancasila, Reader Filsafat, Yogyakarta,
o.5.
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rechts soziologie,and rechts philosophie. While Purnadi Purbacaraka
and Soerjono Soekanto!® argued that legal studies disciplines include:
sciences of law, Politics of Law, and Philosophy of Law. There is also
that divide the sciences whose object is law consists of: Theory of law,
Sociology of Law, Comparative of Law., History of Law and science of

positive law.!'®

Satjipto Rahardjo (1982) explains that Philosophy of Law questioned
the fundamental qgquestions of law. Questions about “the nature of
law."" According to E.Utrech (1966) Philosophy of Law prowvides answers
to gquestions such as: What is the real law? Why do we obey the law?®
What the justice became the measurement to god and bad of law? These
is the questions actually answered by the legal studies. Howewver, for
many people the answers of legal studies was unsatisfactory. The legal
studies as empirical science are only see the law as a symptom,. i.e.,
accept the law just as a “gegeberntheit”. Philosophy of Law want to see law

as a rule in the word meaning “ethisch wardecordeel™*®

In addition there are other gquestions that should be investigated by
Philosophy of Law proposed by Kusumadi Pudjosewojo (1961 ):

Arnd once guestioning rmatters of legal studies, it close the
People to guestiornts such as: What the purpose of legal studies?
Whiat are the justice reqguirernnents? What is the justice? What
the relatiornnship between law arnd justice? With swuch gquestions,
people already go bevornd the lirmits of legal studies and as its
COMIFOoR meanirg and step on the field of “Philosophy of Law™
as the science of philosoplbiy™'*

15 Purnadi Purbacaraka, Soerjono Socekanto, 1978, Concermning the Rule of Law, Alurmmni Bandung
im Rasjidi, Lili; Rasjidi, Liza Sonia, 2012, Basic of Philosophy and Law Theory, Citra Aditya Life,
Bandung, p. 35

16 Lili Rasjidi, Liza Sonia Rasjidi, 2012, Ibid. p.35.

17 Satjipto Rahardjo, 1982, Jurispridence, Alurmmi.

12 Lili Rasjidi, Liza Sonia Rasjidi, 2012, Op Cit. p.2.

19 Ibid.
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Soetikno formulate:?" argue that “"Philosophy of Law seek the nature
of law investigated the rule of law as judgments of values” L.Bander
O.P.2! state that “"De rechtsphilosophie of wijsbegeerte varn hel recht is
eernn wetennschap, die deel wuitrmaakt van de philosophie.” While Purnadi
Purbacaraka and Soerjono Soekanto said:22 “Philosophy of Law is
reflection and forrmulation of values, but Philosophy of Law also includes
harmonization of values, for example: resolution betweernt the tranquility
of order, betweernn rmaterialisrm and morality, and betweern perrmarnernce’

cortservatisrrt ard moderrisrmnn™”

According to Mahadi (1989) “Philosophy of Law is philosophy of
law; philosophy about everything in the field of law deeply to the roots
systermatically.” Seojono Dirdjosisworo argued:*® “Philosophy of Law
is the establishment or philosophical appreciation adhered by people or
society or the State about the characteristics nature and the cornerstone
Jor the enactrmernt of the law”™” and Van Aveldoom outlines as follows:
“Philosophfiy of Law requires artswers upon the gquestiort: What is the law?
It wamrnts s to think carefully abowut owur respornse and ask owurself, what is

irt the fact we will be respomnsive about the law.™

Where the jurisprudebnce is ends, there is began Philosophy of Laws;
it studies the guestions unanswered by science. Total qquestions is
innumerable, the science did not give any answer to the guestion of
law. All legal questions can be an object of philosophical consideration.
Howewver, the Philosophy of Law experts in fact prefer to learn the most
important questions. The questions that arise urgently on each man who

thinks of justice and injustice.

20 Soetikno, 1976, Philosophy of Law, Wolurme | & 11, Pradnya Paramita, Jakarta.

21 Bender O.P.L, 1948, Het Recht-Rechtphilophiesche Werhandeaeling, Paul Brand- Bussurm.

22 Purnadi Purbacaraka, Soerjono Soekanto, 1979, Reflectionrns omn Philosaphy of Law, Institute for
Legal Research, Faculty of Law Unsri, Palambang in Rasjidi, Lili; Rasjidi, Liza Sonia, 2012, Ibid.

23 Soejono Dirdjosiswworo, 1984, Introdouction to Criminology Research, CW Remaja Karya,
Bandurg.
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The philosophy of law schools in general can be divided into seven
schools, namely:2* 1). The natural law (natuaral) school, believes that
a good law is law can apply universal and timeless. This school appears
as a reaction to the failure of mankind to seek an absolute justice. 2).
Legal positivism wiew the legal certainty as primary wvalue must be
upheld. This means that law should be separated from morality because
what is fair and unfair, not a jurispudrnce business, but so with the
benefit of law according to discussion of sociology. In the eyes of legal
positivism. the only source of law is a. Acts made by the authorities.
3). Utilitarianism (utilisme) argued that significant value in the law is
just expediency. There is useless of making laws on paper is very just
and sure, if in practice it is not beneficial to the societyv. So the good
law measurement is is expediency. and it must be tested by experience
(empirical). 4). School of history. A good law according to this school is
law corresponding to the concerned spirit of the nation ((Veolkgeist). The
legal consciousness is departs from the nation experience (empirical),
whch practiced for generations (since it believed most good and
fair) and has had a wvalid sociologically, so no doubt its effectiveness
in society. 5). Sociological jurisprudence was born in the Common
Law swvstem which puts jurisprudence (the judge’s decision) as source
of very important role. This school corresponding to its character with
the law administration mindset in Indonesia. 6). Legal realism and 7).
Frieierechtslehre emphasized the importance of experience as source
of expediency as main value in the law. Here is the judges have freedom
to interpret the law, even if necessary to be at odds with the prowvisions

of legislation created by the authority.

Based on the Act 1945 the amendment result Indonesia is the law state.
The laws of nature and utilitarianism schools, as well as schools of
history were more appropriate as the soul of Article 1 (3): “Indonesia is

a State of Law.™

24 Darji Darmodihardjo, in March 2010, Staring Indonesia - AnAnthology of Philosophy of Laws in
the Frame of Panmncasila state, Window MWMas Reader, Bandung, p-29-31.
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c. The theory of Pancasila as Philosophy of Law

Ideologyvy of Pancasila is the result of thought/thinking deeply of
Indonesian nation which regarded. trusted. and believed to be the most
righteous something (reality, norms, values), the fairest, the wisest,

kindest and most approptiate to the Indonesian nation.2s

To be more convicing Pancasila is a doctrine of philosophy, we should
quote the lecture of Mr. Moh. Yamin on Seminar of Pancasila in
Yogyakarta at 1959, entitled “"Owverview of Pancasila to the Functional

Revolution™ The contents of his speech is as follows:2<

“Owverview of Pancasila is arranged in harmony in philosophy system.
Let us warn briefly that doctrine of Pancasila we can rewview in
accordance with an accomplished philosophers, i.e.. Friedrich Hegel
(1770-1831) father of the evolution of matterial philosophy as taught
by Karl Marx (1818-1883), and according to reviews of the veterinary
evolution according to Darwin Haeckel, and also concerned with
spiritual philosophy as taught by Ilmnmanuel Kant (1724-1804).

According to Hegel the essence of his philosophy is the synthesis
of outer from antithesis of mMmind. from the mind antagonism the
blend of harmonious idea. And this is right. Similarly, doctrine of

Pancasila a State synthesis born from antithesis.

I don’t want to juggle. Remember the first sentence of Preamble of
the Constitution of Republic of Indonesia 1945 that quoted earlier
with the statement: That in fact the freedom is the right of every
nation. Therefore., the occupation should be abolished because it

contradicted with humanity and justice.

The first sentence is synthesis between occupation and humanitarian

25 Burhanmnuddin Salam, 1988, Philosophy of Pancasilaisme, PT Bina Aksara, Jakarta. p.23.
26 Ibid. p. 249-25.
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and justice. At the time the syvnthesis was gone, it gives birth to
independence. That independence we arrange in Preamble of
Constitution of RI 1950, which reads: “Then with this, we arrange
our independence in the State Charter of Republic of Indonesia
under Pancasila’™ And here called the five principle to achiewve
happiness, prosperity. world peace and freedom. This sentence
clearly an anithese sentence. The synthesis of independence with
Pancasila and the goal of nation glory called happiness and welfare.
This is not clearly and conspicuously a synthesis of mind on the

basis of anitese opinion?®

So parallel with the goal of Hegel thiought it is reasoned the opinion that
doctrine of Pancasila is a philosophy system., corresponding to INeo-
Hegelian dialectic. All the principle is an arrangement in a housing
of harmonious philosophy mind. Pancasila as the excavation result of

Bung Karno is also in line with the living reviews of WNWeo-Hegelian’™

Now, the basic of State should be philosophy that concluded the life and
ideals of independent WNation and State.?” Pancasila as the basis of State,
then agreed as philosophy of life, and way of life of Indonesian nation,
as well as being the source of all sources of law. All legal products should
refer to Pancasila and Constitution 1945 Does Pancasila included as
Philosophyv of Law? Seojono Dirdjosisworo argued that “Philosophwv
of Law is the establishment or philosophical appreciation adhered by
people or society or State about of the nature of characteristics and the
cornerstone for the ebactment the law.” so based on Soejono’s version
definition of philosophy. and the standing of Pancasila as source of all

sources of law.,?® then the standing of Pancasila as the cornerstone for

27 1bid, p.45.

28 The term Pancasila as “source of all sources of law™ hawe raised by Prof H. Darji Darmodiharjo,
SH, the faormer rector of IKIP PMalarmng anmnd Rector of University of Brawijaya i his imauugural
lecture as extraordinary professor imn the course of Philosophy of Law at Faculty of Law and
Society Knowledge the University of Brawijaya, Malang that entitled ™ Source of All Sources of
Law irm Indonesia, Arn Owverview from Philosopbhy Side ™
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the enactment of law, as an ideal basis. then the standing of Pancasila
as source of all sources of law, Pancasila is the philosophical of law.
Accordingly, speaking about philosophy of Pancasila, means talking
about “Law Philosophy of Pancasila.™

D. WVirtue in the Philosophy of Pancasila Scope

Beliefin Almighty God to be principal source of life values of Indonesian
nation, animate and underlie and guide the embodiment of just and
civilized humanity. mobilizing unity of Indonesa that has created a fully
sovereign State of Republic of Indonesia, which was democracy and led
by wisdom and discretion in consultative / representatives, in order to
realize social justice for all Indonesian people. Belief in Almighty God
contains understanding and belief in Almighty God, the creator of
nature and its contents. This belief is not a dogma but belief rooted in
true knowledge, can be tested by the rules of logic. The principle values

1 covering and animating the 2nd. 3rd. 4th. and 5th principle.®®

A just and civilized humanity is consciousness of human attitudes and
actions based on the potential of human pure character in relation to
norms and culture in general either against the self, fellow man., and
to the nature and animals. With a just and civilized humanity, every
citizen has equal position and the same against Constitution of the State,
has same obligation and rights. Each citizen is guaranteed his right and
liberty in relation to God, fellow human, with the State, society and also
relates to freedom of expression and achieve a decent life in accordance
with human rights (HA M ). The values of 2nd principle was overwhelmed
and animated bwv the first principle, covering and animating the 3rd. 4th,
and 5th principles.®?

The philosophy values of Indonesian unity in the Philosophv of Pancasila

scope is not relevant in terms of agrarian disputes upon the eigendom

29 Burharmnuddin Salam.,libid, him. 26.
30 Ibid, p.28.
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verponding land so that “disunity™ between the conflicted or quarreled
parties was not as wide as the scope of interest of the Indonesia Unity
principle that has broader and deeper scope. The land conflict does not

threaten the Indonesia unity.

Deliberation is a distinctive ordinance of Indonesian personality to
formulate and decide something based on the people will, so it was
reached decisions by unanimity/consensus. The wisdom of policy
means the use of ratios/healthy mind by considering always the unity
of nation, the people’s interests, and implemented in conscious, honest
and responsible and driven by good intention in accordance to human
conscience. The fourth principle of Pancasila is them self important of
the family principle of our society. The 4th principle was animated by

1st, 2nd, and 3rd principles, covering and animating the 5th principle.3!

Aldl Tndonesian people receive fair treatment in the fields of law, politics,
economics, and culture. The meanings of social justice include also the
understanding fair and prosperous under the constitution. The wvalues

of 5th principle was animated by 5th, 1st, 2nd , 3rd, and 4th principles.®*

The essence of the meaning of philosophy by some definitions refer at
one point, i.e., philosophy is the result of reflection and deeply thought
that produces the values of certain way. According to philosopher Prof.
Dr. MJ Langeveld in his book “"Opwegrtaar Wijsgerig Denkert” (leading
to philosophical thinking)., argues that we are entering the philosophy
of when we think of any statement too radical, that is, from the base
up to the consequences of the last and svstematically, that is, in the
narrative of the logical segquence and responsible mutual relations. What
formed in the overall narrative and description of so-called philosophy.
Philosophize is to seelk the truth., the truth about evervthing that

31 Ibid, p.31.
32 Ibid, p.38-39.
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gquestion bwv thinking in sisematis, radical and universal.®® Philosophw

can be defined as a science and as a way of life.3*

Justice in the life of Indonesia State and Nation is absolutely as
philosophyv. In the third principle of Pancasila. social justice for all
Indonesian people. Then in the third paragraph of the Preamble of
Constitution 1945:

“That in fact indepenndence is the right of all nations arnd therefore
the occupation onn the world showuld be abolished because it does

rnot correspond to hurmanity and justice.™

Pancasila as the national ideology provides a fundamental prowvision
as follows:*% 1) The legal system is dewveloped based on the wvalues of
Pancasila as its source; 2) The legal system shows its significance as far
on realizing the as justice; 3) The legal svstem has function to maintain
the life dynamics of the nation; 4) The legal system guarantees self

realization process for citizens of nation in development.

In realizing the justice. law is not merely a tool of power, not legitimacy
to run exploitation that may constitute an injustice itself. The law does
not synonymous with justice, but aims to make it happen for the sake

of people.®s

E. The Philosophy of Pancasila as a Mean to Resolve
Agrarian Dispute

The occurrence of unlawtul “frarnsfer of rights™ in accordance the norms,

rule and regulations shall be considered null and void, in the agrarian

disputes upon the eigendorn verponding land became the state land that

33 Ibid, p. 22-23.
324 Darj Darmaodihardjo, Op Cit. p.1.

35 Soerjanmnto Poespowardojo, 1991, Philosophy of Pancasila - A Socio-Cultural Approach, PT
Gramedia Pustaka Utama, Jakarta, p.152.
36 Ibid.
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took place in the presence of dominance or superiority residing on
government authorities in dealing with inferiority of people individual
whose almost no power. The problems to build property on land owned
by other party is theoretically relates to issues of propertyf rights and
public policy. primarily related to licensing. One of the conditions for
respecting to the ownership rights is legal protection or enforcement
by government. Here the government allegedly did not play role as it
should, since the government did not attempt to enforce the property
rights of its citizens well. The other side of respect to the people rights
on ground are less respected or even suspected to be systematically

marginalized.

If the Godhead walues, become spirit on the Government decision
on taking over the private land, the government will pay attention to
humanity aspects (HAM) in terms of people’s ownership, will conduct
communication and deliberation seeking resolution to the existing
dispute, and engage with social justice approach to the land owner
people, for example, the provisions for compensation to landowners as

specified in the Agaria legislation.

In regard to agrarian disputes upon the eigendort verpondirng land were
taken over by State the parties will uphold humanity values, pay attention
to people’s rights and government rights in terms of land ownership for
public use and the State. Besides the philosophy of Pancasila upholds
the deliberation wvalues. The agrarian act provides solutions either
out of court or tribunal. Unlike in current the problems of eigernndorm

verponding land which taken over by the State was uncertain.

The state have right to all land in Indonesia, but the proprietary rights
is in the sense of managing. so that expropriation of the people land
must be in consideration of people’s rights to land that governed
by Constitution (the Constitution 19245 of amendment result) and
legislation in the hierarchy below. There is a balance between fulfilling
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people’s rights and state rights., people obligations and state obligation.

That is the justice value imbued with the philosophy of Pancasila values.

F. The Compatibility of the Phillosophy of Pancasila
withh Science and Theory to The Agrarian Dispute
The problems of law wviolations, in particular wviolations against the
philosophy wvalues of Pancasila principles in the land sector should at
least be approached from two fundamental things, firstf reviewing the
overall agrarian law through political reform of national agrarian laws;
secortdly, the “instant” resolution upon the Eigenndorm Verponding case
which taken owver by the State through the court. The fundamental
approach is reviewing “Political of Law™ on the MNational Agrarian Law,
in terms of reviewing the State policy on the shape and direction of the
agarian national laws to conform with the philosophy of Pancasila value

and constitution spirit.

Political of law on the national agrarian law was done both from
dogmatic aspects of law and special attention to suitability of philosophy
of Pancasila and constitution spirit. The efforts in questioned political
of law is as follows: a). Reviewing all laws and regulations relating to
the national agrarian law, particularly by legislative. The purpose is to
investigate on: b) The overlaping legislation related to national agrarian
one another, as material for harmonization effort to legislation in order
each other is corresponding based on the hierarchy of legislation as
arranged in the legislation on Making the Legislation. Overlapping the
legislation result in legal uncertainty. d). To what extent the conformity
of laws and regulations on the hierarchyv under the Act 1945 and the
rhilosophyof Pancasila wvalues. f). Enforcement of law by Executive
and Judicative aimed at creating the legal certainty in all parts of
Indonesia area. Concerning with these two things, reviewing all laws
and regulations relating to national agrarian law and law enforcement
by Executive and Judicative, it will be easier to achieve comprehensive

resolution on the national agrarian problems.
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While, in terms of science, either the improbvement for Politica of Law
or “instarnt” resolution should be based on the relevant theory i.e.. Legal
Certaity Theory, Public Policy Theory, Ownership Theory, and Justice
Theory. The contribution of four theory in case resolution both the
land problem in general and dispute case of claim on the Eidendom
Verponding was taken over by the State in particular, is normative-
philosophical, which provide rules that are normative and philosophical.
The values of rule in the theories relative according to the philosophical

of Pancasila values.

= The Legal Certainty and Chaos Theory in Philosophvy
of Pancasila

According to Gustav Radbruch, law must contain three identity values,
namely:* a). The principle of legal certainty (rechtrrnatigheid). This
principle review from the judicial point. b). The principle of legal justice
(gerectigheit). This principle reviewing from the philosophical point,
where the justice is the equal of rights for all people in front of the court.
c). The principle of legal expediency (zwechrmatigheid or doelmatigheid
or wutility).

More complex and modern demands of life forces every individual
in society inewvitably. like it or not want any certainty. especially legal
certainty, so that everv individual can determine their rights and
obligations clearly and structured.®® The legal certainty in society
are needed for the sake the enactment of order and justice. The legal
uncertainties will cause chaos in the society life, and every member of
society will be mutually do as well as acts of vigilantism. This males the

existence of such a life is in an atmosphere of social chaos.?®

3I7T Dwwika, “Tustice frorm Dirmensicr of L Swysterm™, http o/ hukum kompasiana. COrT .
(O2Z2,/ 04,2011,

22 Moh.PMMahfud MDD 2006, Building Politics of Law, Upholding the Constitution , LP35, Jakarta,
hal.e3http: /S S repository.usu._ ac.id/bitstream /123456 789,/25953,/4) Chapter?:201.pdf

39 MNYXYahya Harahap, 200656, Discussion, Problems and Applicaton of Criminal Procedure
Code, Sinar Grafika, Second Editicon, Jakarta, him.7ehttp: frepository. usu.ac.id i
bitstreamy/123A456789,/25953 /4, Chaptaer2: 20I1_.pdf
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The legal certainty is a matter that can only be answered normativelw
based on the legislation in force, not sociological, but legal certainty
normatively is when a rule is made and enacted exactly as set out clear
and logical in the sense that pose no doubts (rrrulti-interpretatiorn) and
logical in the sense of norms syvstem with other norms so as not to clash
or conflict of norms arising from uncertainty. Legal certainty is situation
where human behavior either individuals, groups and organizations are

bound and in a corridor that has been outlined by the rule of law.*?

In this context we can observe the chaos theory of law was initiated by
Edward INorton Lorenz and Ilya Prigogine. Chaos theory of law with
regard to irregularities (faw.), at the same time also speak about the
law regularity. Thus, irregularities in the reductionistic view, is part of

regularity in the holistic view.*!

Prior to further explanation. it need to be clarified formerly that in
the chaos theory of law, what so-called chaos, can be divided into two
categories. First, destructive chaos (negative chaos), chaos that lead to
apostasy, destruction, and misery. Chaos in this holistic perspective
paradigm. arises because there is deliberation to reduce the integrity
of legal reality, either in relation to its approach (integrity of rmirnd-
hearts), its space-scope (physical-spiritual wholeness), and its object of
studwv (rman-rnature integrity arnd wunity of human-God). (him.>7) Second,
constructive chaos (positive chaos), the chaos that is on track (track)
toward the wholeness of a transcendental religious legal system, the legal
system that puts integrity of sense-hearts, physical-spiritual, human-
natural. human-God. Islamic religion. calls such as being on the road

of “sirath al rmustagirm™ that is the way people gain the favor of Allah.**

A0 Rahman Amin, Philosaphy of Justice, Legal Certainty and law Enforcement of Justice
Philosophy, Legsal Ceaertairty anrnd La v Enforcement, http:y/ Y/ rahmanmnaminl1l924 blogspot.
cormy 20103 fhukurm-pidana.htrml

A1 Series of Publishing Science, Techonology and Saoaciety, 2000, From Cambridge Towards
Copenhagen , Issue I, Mizarmn PPS and STMIK Dewvelopment Studies of ITB, Bandurng, p. 10 imn
Sudjito, Lecturer of Agrarian Law, Faculty of Law, Gadjah Mada University, Chaos Theory Of
Law : Elucidation of the regularity anrmnd irregularity imn the Law, Jurnal Mimbar Hukurm Valume
18 NMumber Z2, June 2006, p. 159-292_

A2 Sudjito, Ibhid p.166.

220 Undaer The Table: A Corruption Culture In Indonesia From The Parspective OFf Criminoalogy and Loaws



The regularity theorv (swuch as positivisrm theory). during the time. has
stopped in the explanation of the complete orderly circumstances, in
society and the State. Law is seen as a guarantor of order and security,
and therefore must be obeyved., without any possibility and opportunity
for criticism. What is in the file of analwyvtical positivism adherents about
what is existing and happening in the law is an orderly atmosphere.
With introduction to the chaos theory of law , it turns out the order,
regularity and certainty, is not the only legal reality, but still another
reality namely chaos in the law. The order and chaos in law are not two
opposites matter, not something dichotomy like the black-white, but
as the interconnected reality, complementary and intertwined in the
continuous change process. The chaos theorv of law, is theorv that can
explain well to the complex legal realities and gave the correct solution
to the law crisis that hit this state.*®

One of early figure who tryv to define public policy is Thomas Dwve.
Thomas Dve describes public policy as evervthing chosen by government
to do or not to do something.** The definition was deemed too narrow
to describe the public policy. There are two meanings can be taken from
the Thomas Dve’s definition. First, Dve argued that public policy could
only be made by government, not private organizations. Second, Dvye
reaffirms that the public policy concerning the selection done or not

done bwv the government.

William Jenkins defines the public policy as a decision of various actors
that are interconnected to achieve a certain goals. The matter needs to
be underlined William more emphasis the public policy in the policv-

making process, unlike Thomas Dve that only defines public policy as a

A3 thid, p. 173,

24 Dalarm Michael Howlaett damn Ramesh, 1995, Studying Public Policy: Paolicy Cycles and Paoalicy
Subsysterm, Oxford University Press, Toronto, p.dd. imn Bastan Widyatama, hthp M ewreew,
kompasiana.comybastianwidyatama/konsep-dan-teori-kebijakan-publik_552c5383856<2a83
FAS5es5e28basses diakses tanggal 7/ 15,2015 4:049 P
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choice made by the government.** In addition. James Anderson defines
the public policy as the policy established by agencies and government
officials, although these policies can be influenced by actors and outside

factors.

In making policy, the government is required to make choice between
objectives and alternatives, and the choice always involves the wwill.
The government policy are generally not stand alone, but consists of a

coordinated set of policies to achieve a goal.

There are three qualifications in defining the public policy, namely; (i)
an idea involved a series of wished actions includes within the decision
made not to make any specific steps. (ii) the actions taken by government
as an institution or government officials must be accompanied by legal
or customary sanctions acceptable by the oarties for the public officials
often take action outside of public policy such as receiving bribes
or acted beyvond its authority; (iii) laws or regulations should not be
mistaken for overall of the public policy; and the law or legislation must
not conflict with the public policy goals. The law makers is not enough to
shape policies; but also should consider implementation, interpretation,
enforcement, and impact of laws and the regulation, because evervthing
is a part of the public policy.* The public policy can be issued by the
central government to local government, with its variety types. Without
these public policies., presumably there will be no transfer of Eigendorn
Verponding land ownership , and is not likely to happen any party
suspected not the owner or the heirs of the land to build on the land.
Herein lies the relevance of public policy theory with the problem of

this research.

Alexandr Opoulou (nd) defines “property rights™ as “the socially

acceptable use to the which the holder of thiernn can put the scare resowurces

A5 (bid. p. 5. In Bastian Widyatama, bid.
AS Ibid. p.2.
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to roormates Reviews These rights refer. It is the bundle of legal rights
roormates describe what a person rmay or rmmay not do with the resowurces
he owmns: the extentto the which he may posses, use, transform, begueath,

trarnsfer or excluude others from his properity.”™7

The rights implies recognition or claim on something (a thing), it may
be goods/phyvsical that are tangible, services or knowledge/ information
that is non-tangible that enforceable or respected by other parties.®*®
Bromley (1989) defines property rights as the right to obtain a secure
flow of profits, for others respect to the flow of such earnings, associated
with the transaction.* Alexandr Opoulou’® revealed three basic elements
of the property rights., namely: (i ) the exclusivity of rights to choose the
use of a resource; (ii) exclusivity of rights to serwvices of a resource, and

(3) rights to exchange the resource at mutually agreeable terms.

While Wincent RJ5' argued that “right” has five main elements; a).
The subject of right, i.e.. the right-holder. The right-holder is more as
individuals, but can also in form of a group (family, tribe, company,
nation, state, region, culture, perhaps even global property;:; b). The
object of right., what become property of the rights., both positive and
negative as a claim upon the right; ). The Exercicing a right, an activity
connecting between the subject (the right holder) with the object (what
is claimed as a right) (the activity connect a subject to an object; d).
The bearer of the correlative duty, where at time the rights attached to

someone means against others who do not get the right, so it is a struggle

A7 Alexandr Opoulou (nd), Public property and property rights theory, wwwilse., ac.uky
ceurcopeaninstitute/Sreserachy hellanicObservatory,/ pdf/a4th_ 25205y mposiumyPAPERS_ PPS)/
LA _ CITIZEMNSHIP.

A48 Property rights (Rights of Ownership) imn the Economics Institution. Esl.fem.ipb. ac.idy/ uploads,/
media//12 Property_rights_ SDA pdf

A9 Property rights, ibid.

S50 Aldexandr Opoulowu (md), Public Property and Property Rights theory, wwwellse, acouky)
euragpeaninsttute/reserach//hellenicObservatory,/pdf/a4th_ 2%GC205wmposiurm PAPERS_ _PPS)
LA _ CITIZEMNSHIP.

51 Wincet RJ. Human Rights and International Relations (Cambridge: Cambridge University Praess,
Z2001) p. 8, .mengadatasi Gewirth, Human Rights, p.2
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to “beat™ all the barriers of other party: e). The justification of a right,
a gquestion of justification that something is owned by a person/group
(the gquestion of the justification of a right). Therefore, the rights should
be based on the claim over the object of the right, and it is expected that
no other party objected.

From definition of property rights, it can be understood that; a).
There must be something (thirngs) in the form of goods/ physical that
are tangible ., serwvices, or knowledge/information that is intangible.
b). There must be a claim of exclusive rights owner, c). There must be
benefits. The owner of something (thirgs) must utilize , managing over
something, changing or transferring part or all of such rights. Transfers
can be in a sense to sell. grant, lease, and begueath.? d). Must can be
enforced (ernforceable). It means in order something becomes a right,
in addition must contain a claim on something also claims should be
protected byv law. Because the rights that can not be enforced or not
protected by law, that right becomes meaningless. Therefore, the most
important element in ownership is enforcement. Why property rights
need to be enforced, at least two reasons. First, because the enforcement
of property rights is necessary by institutions., rule or authorities regime
to ensure the enforcement of these rights. Second, because the property
is part of human rights. The human right to hawve is one of the most

fundamental rights. 53

The ownership theory has five main elements in the theory are relevant
to the issue of this research; a). the subject of rights , namely the the
right-holder, related to the problem who owns thie Eigendorm Verpondirng
land were taken over by the State; b). the object of right., involving
what would become the property of the (what it is a right to), means
pertaining to the Figenndorm Verponding land were taken bwv the State;

c). The exercising a right, an activity connected between subject (the

52 rbid.
53 Ibid.
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right holder) with object (what is clairmed as a right)., in this case related
to the activity of the shift the control of the land from the eigernndorn
verponding landowner to the country, as well as to the building owners
who construct buildings on the Eigenndorn Verponding land were taken
ovwver by the State; d). the barrier of the correlative duty, related to the
land de facto as if thie switch of ownership., so that it becomes an obstacle
to owner of eigendorm verponding to control back; e). Justification of
right, concerning the justification why the Eigernndorrm Verpornding land
were taken over by the State no longer controlled by the suspected as

heir of the owner.

Hamns Kelsen (October 11, I1881-April 19, 1973) a national legal expert
of Jews German separate between law and justice. According to him
the law and justice are two different concepts. The law separated from
justice is a positive law. Release the law concepts and idea of justice is
quite difficult because it constantly confounded politically related to

ideological tendency to make the law seen as a justice.

The tendency identifies law and justice is tendency to justify a social
rules swvstem. This is tendencies and political wawvs of working. not
science tendency. The question whether a law is just or not and what
essential element of justice, cannot be answered scientifically, so the
pure theorv of law as scientific analyvsis cannot to acknowledge it. What
can be answered simply that the rules regulating the human behavior
applied to all people so they find the joy within it. Therefore a social

justice is social happiness.®*

If justice is interpreted as a social happiness, the happiness will achieved
ifthe individual needs are met. The fair rules are the rules and regulations
ensured the fulfillment of these needs. But this is unavoidable fact that

54 Hans Kelsaen, 1967, Pure Theory of Law, translatomn by PMOEnight of RR2. p.7. dalam Jirmly
Asshiddigie, Mo oAl Safa’at, 2006, Hans Kelsen's Theory on Law, Konpressy/ PT Syaamkl Cipta
Media, Jakarta
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prople’s desire for the joy could be contrarv to other wishes. Therefore,
the justice is the fulfillment of individual wishes in a certain degree. The
greatest justice is fulfillment as many as possible the people wishes. To
what extent the limit of fulfillment level to meet the justice? The question
cannot be answered on the rational knowledge bases. The answers to
these qquestions is a justification of value (Gudgrment of value), which
determined by emotional factors and subject to subjective character so

that it was relative.>>

G. Conclusion

The meaning subject of Philosophy of Law from all definitions has been
described are: a). Values contemplation activity (Soerjorno Soekarnto);
b). Hints about the walues prevailed in the society (Apeldoorr); ).
Theoretical reflections (intellectiueal) of law (Lili Rasyidi); d). General
philosophy that direct its reflections against law and its symptoms (J.
Gejssels ).

The difference of term between Philosophy, Ideology and differentiate
between Philosophy., Philosophy of Law and Philosophy of Pancasila.
Philosophy is the type of knowledge/science; whereas ideology is way
of life. According to Indonesian dictionary the meaning of “philosophy™
are: assumptions, ideas, and the most basic mental attitude owned by
people or society; way of life. While in the “glosariurmm™ or dictionaryv the
meaning of philosophy according to the Indonesian language teaching
prhilosophy is: way of life, view and fundamental ideas are owned by

people or society.

The Philosophy of Law review according to Pancasila ideology value in
agrarian disputes upon the “FEigendor Verpornding” land which taken
owver by the state giving an intent and meaning on Philosophy of Law in

the content values measurement on the Philosophy of Pancasila. that is

55 Hans Kelsen, 1961, Genaeral Theory of Law and State, translated by Anders Wedberg, Russel &
Russel, Maew York, Jimly Asshiddigie, . Al Safa’at, ldem ,p 18,
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how to measure what happens in the case of the FEigendorm Verponding

land®

In realizing the justice., the law is not merely a tool of power, not
legitimacy to make exploitation that mawv constitute the injustice itself.
The law does not identical with justice., but aims to make it happen for

the sake of people.

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo

227



228

Book

Asshiddiqie. Jimly:; Safa’at, WI. Ali Safaat 2006, Hans Kelsens Theory of
FLaw, Konpress / PT Syaamkl Cipta Media, Jakarta.

Cochran, Clark; Lawrence C. Mever; TR Carr; IN. Joseph Cayer. (2009).
Americarr Public Policy: Arn Introdwuction. WNinth edition. Boston.
Michael Rosenberg.

Darmodihardjo, Darji, in March 2010, Staring Indonesia - An Anthology
of Philosophy of Law in Frame of Parncasila state, Window MNlas
Reader. Bandung,

Dirdjosisworo, Soejono, 1984, Introduction to Crirminology Research, COW
Youth Work, Bandung.

Hadi, Hardono, 1994, Nature e~ Contenit of Philosophy of Pancasila,
Reader Filsafa., Yogvalcarta.

Harahap. M. Yahyva 20006, Discussion., Problems annd Application of
Crirmmiricel Procediure Code, Sinar Grafilka, Second Edition., Jalkarta.

Harsono, Boedi, the 19th editiornn in 2008, Indonesian Agrariarn Law
- Association of the FLand Law Regulations, Publisher Djambatan.,
Jalkarta.

Howlett, Michael, & Ramesh, 1995, Studying Public Policy: Policy Cycles
arnd Policy Subsystern, Oxford University Press, Toronto, p. 4.

Istanto, F. Sugeng. Lecture Material of Politicsof Law. Master of Law
Graduate Program Gadjah Mada University in Yogyakarta.

Kelsen, Hans, 1961, General Theory of Law and State, translated by
A nders Wedberg., Russell & Russell, ™WNew York.

Kelsen, Hans, 1967, Pure Theory of Law, translation by WM. Knight of RR2.

Limbong, Bernard, Juni 2014, Opiniornn ornn Agricultural Policy, Jakarta,
Pustaka Margaretha, Jakarta.

Marzuki, Peter MWahmud, 2011, Legal Research. Edition Zth, Prenada
Media Group, Jakarta.

Undaer The Table: A Corruption Culture In Indonesia From The Parspective OFf Criminoalogy and Loaws



MID., Moh.WMahfud 2006, Building Politics of Law, Upholding the
Constitutiornn ., LP35S, Jalkarta.

OPL Bender, 1948, Het Recht-Rechtphilophiesche Verhandeling, Paul
Brand- Bussum.

Poespowardojo. Soerjanto, 1991, Philosophy of Pancasila - A Socio-
Cultueral Approach, PT Gramedia Pustaka Utama, Jakarta.

Purbacaraka, Purnadi; Soekanto, Soerjono, 1978, Corncerrning the Rule of
Law, Alumni Bandung.

Purbacaraka. Purnadi; Soekanto, Soerjono. 1979, Reflectiornits on
Philosophy of Law, Institute for Legal Research of the Faculty of Law
Unsri, Palembang.

Rahardjo. Satjipto, 1982, Legal Studies, Alumumni.

Rasjidi. Lili; Rasjidi, Liza Sonia, 2012, Fundamentals of Philosophy and
Theory of Law, Citra Aditya Life, Bandung.

RJ. Vincet. 2001, Hurman Rights and International Relations, Cambridge:
Cambridge University Press, p. 8. mengadatasi Gewirth. Human
Rights, p.2.

Regards, Burhanuddin, 1988, Philosophy of Pancasilaisrme, PT Bina
Literacy, Jakarta.

Soetikno, 1976, Philosophy of Law, Volume T & I1I. Pradnva Paramita,
Jalkarta.

Articles on the Internet

Alexandr Opoulou (nd), public propertyand property rights theory,www.
Ise.ac.uk/europeanlInstitute/reserach/hellenicObservatory/
pdfidath_2620Svmposiunm/PAPERS_PPS/LAW_CITIZENSHIP,
http://hukum.unsrat.ac.id/tanah/kabpn2011_ 3__DI_50.pdf.

Bastian Widyatama, http://www.kompasiana.com bastianwidyatama/
konsep- dan-teori-kebijakan publik 552c58856ea8345e6e8b4568
accessed on 07/15/2015 4:04 PM..

Dwika, “Jwustice of the Dimension of Legal Systern”., http://hukum.
kompasiana. com. (02/04/2011). Property rights (Rights of

Under The Table: A Corruption Culture In INndonaesia From The Parspective OF Criminology Ao Lo 229



Ovwnership) in Institutional Economics. Esl.fem.ipb.ac.id/uploads/
media/1 2. Property_rights  SDA . pdf.

Rahman Amin, Philosophy of Justice, Rule of Law and Philosophy-law
Enforcerment Justice, Rule of Law and Law Emnforcermernt, http://
rahmanaminl984. blogspot. com/2014/03/hukum-pidana.html

230 Undaer The Table: A Corruption Culture In Indonesia From The Parspective OFf Criminoalogy and Loaws



Chapter 10

o il

CONCLUSION

A. Closing

Conflict of interest colours the behawviour of public officials, for the
personal, group and party interests. Therefore, public officials rationalize
the abuse of power to carryv out white-collar crime., in carrving out the
powers that are given the authority of the people. by the following
methods: First, the establishment of laws and regulations which are
only personal interests and certain business groups so as to harm the
country. Second., making and ratifyving the state budget of the state everwv
vear. There is a tendency for social deviations and does not pay attention
to the welfare of the people.

Anatomy of the culture of abuse of power, impacting acts of corruption
are no longer seen as something that is prohibited by law and religion.
The public response to the culture of abuse of power is a continuum,

from those who don™t care to the people who hate it. But it seems that
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theyvy do not care anvmore, because it is proven that the community
is less enthusiastic in fighting the culture of abuse of power, it might
assume that the impact is not immediately felt by the people. This means
that the culture of abuse of power is accepted by society as something
that cannot be denied. There is greed from bureaucrats, executives
and legislators and even law enforcers who want to take advantage of
opportunities for corruption, collusion, nepotism for their own and

their group’s interests.

Politicians in the bureaucrats, the executive and the legislative and even
the judiciary as public officials try to take advantage of the opportunities
and power available to them to commit corruption, collusion., nepotisim.
Starting from the concept of tribute as an instrument of the continuity of
the hierarchical relationship between the authorities and the community
as a sense or form of devotion, there isa change in meaning from the word
of tribute which was originally a form of resignation. then modified into
bribery, meaning that bribery occurred commercialization of positions
and manipulation of power for personal interests or group There is a
need to maintain and increase power that requires high costs, so that the

culture of abuse of power becomes a necessity.

Of the rise of rationalizing abuse of power, the impact of commaitting the
white collar crime of these public officials. is caused bv the Indonesian
people’s inconvenience in dealing with two basic components: First,
the component of sudden change, due to global changes and the
modernization of people’s tendency to comply with materialism and
consumerism as well ignoring the values of the philosophyv of life of
the principles of Pancasila as a mirror and a guide to living as a nation
and state. Second, social structure components (social structure) for the
pPeople of Indonesia mostly get and feel the injustice in national and state
life from public officials., not trust in the people’s trust. In conducting
public policies, there is a tendency of personal interests and certain

groups, because public officials are born from the first component, not
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born in the joints of life based on the wview of life or the philosophwv of
the founder of this nation., that is the philosophy of the principles of

Pancasila.

The author finds the anatomy of culture of power abuse in Indonesia,
in this realm, the problem of countries in the world., especially for the
nation and state of Indonesia. The writer’s opinion on the problem of
abuse of power is not only the description of power and moral behaviour
of public offaicials. In fact, many public officials are punished for abuse
of power by conspiracy to jointly engage in corruption, collusion,
nepotism, even any heawvy law. Still, the perpetrators of abuse of power
carry out continuously or there is no clear effect for the perpetrators of
corruption, collusion and nepotism. Howewver, it is a wrong system in
the life of nation and state, when public officials who depart from the

people do not have a view of life as a nation and state should be.

Therefore, according to the wviews and suggestions of the author, this
nation needs to return to the identity of the Indonesian people, that is
morality and way of life, the philosophy of nationhood, and the state
carries out and practices the points of the principles of the Pancasila with
the truth, not just mere rhetoric. It is because the ideology of Pancasila

has been built since the country was founded by the founding father.

B. Author’'s Note

The true spirit of reform and the true spirit of amendment to the 1945
Constitution, in every life activity in the nation and state, reflects moral
and ethical values and practices the precepts of the Pancasila, and not

just mere rhetoric.

The implementation seriously as a moral and ethical mirror to the
ideology of the Indonesian nation and state; the first precepts of the
Almighty God, Civilized Justice, Indonesian Unity, Society Led by
Wisdom, Consultation and Representation and Social Justice for the
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Indonesian People., will be realized. Furthermore., it will eliminate from

this motherland the forms of feudalistic, capitalistic, monopolistic,

bureaucratic, authoritarian, repressive and power abuse cultures in

societies, that lead to corruption, collusion and nepotism in Indonesia.
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